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Chronology 


Note. Matters of public knowledge and uncontested testi¬ 
mony appear without brackets. Matters of testimony which 
were controverted, or uncorroborated, or corroborated only by 
accomplice testimony, appear within brackets. 

1939 

February. Julius Rosenberg graduates from City College, 
New York, with degree in electrical engineering. 

June. Julius Rosenberg and Ethel Greenglass marry. 

1940 

Julius Rosenberg begins work for Army Signal Corps. 

1942 

Julius and Ethel Rosenberg move into apartment in Monroe 
Street, Knickerbocker Village, New York. 

[Elizabeth Bentley testifies that this year and in 1943 she 
receives five or six telephone calls from ‘‘Julius.''] 

1944 

In 1944-1945 David Greenglass, in the Army, works as 
machinist at Los Alamos. 

In 1944-1945 Evelyn Cox works as cleaning woman for the 
Rosenbergs [and testifies to seeing console table]. 

[In 1944-1945 Julius Rosenberg testifies to buying console 
table at Macy's.] 

[June. Max Elitcher testifies that Julius Rosenberg proposes 
that Elitcher engage in espionage at Navy Ordnance Bureau.] 

[November-December. Ruth Greenglass testifies that Julius 
Rosenberg asks her to get information from David Greenglass 
about Los Alamos; that she visits him in Albuquerque, gets 
information, and gives it to Julius Rosenberg in New York.] 

vii 
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1945 

[January. Tlie Greenglasses testify to furnishing the Rosen- 
bergs with information concerning ''lens mold''; and to arrang¬ 
ing for further espionage, with New Mexico rendezvous and 
identification by torn Jello box; and David Grccnglass testifies 
to his automobile ride with the "Russian/'] 

[February. Julius Rosenberg testifies to Ruth Greenglass's 
telling him of David Greenglass's "taking things" from Amiy.j 

February. Julius Rosenberg dismissed from Army Signal 
Corps on charges relating to "Communism." Shortly afterward 
he takes job with Emerson Radio Company. 

[June. Harry Gold and the Greenglasses testify to meeting 
in New Mexico, identification with Jello box; David Greenglass 
gives further information on lens mold, Gold gives him $500.] 

[September. Tlie Greenglasses testify to David Greenglass's 
giving the Rosenbergs "cross section sketch" of "the bomb 
itself," with explanation and other information, which Ethel 
Rosenberg types up into twelve pages of notes.] 

[September. Max Elitcher testifies to Julius Rosenberg's 
second unsuccessful attempt to enlist him in espionage.] 

1946 

Julius Rosenberg sets up first of succession of small businesses 
operating machine shop which continue until his arrest in 1950. 

Klaus Fuchs leaves United States for Great Britain. 

Anatol Yakovlev leaves United States for Soviet Union. 

[The Greenglasses testify to first seeing console table, accord¬ 
ing to Ruth Greenglass with a built-in microfilming device, at 
Rosenbergs' apartment.] 

1948 

[July. Max Elitcher testifies to being followed on drive 
from Washington to New York, going first to Morton Sobell’s 
house, then with him to vicinity of Rosenbergs’ apartment; 
disposal of 35-millimeter film can.] 
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1950 

February-March. Klaus Fuchs arrested in England, tried, 
convicted on basis of confession of furnishing atomic informa¬ 
tion to Soviet Union, and sentenced to fourteen-year term. 

May. Julius Rosenberg inquires of Dr. George Bernhardt 
as to inoculations required for visit to Mexico. 

May. Harry Gold arrested in Philadelphia on basis of con¬ 
fession that he had engaged in espionage with Fuchs and 
Yakovlev. 

[May-June. Ben Schneider, photographer, testiSes to taking 
36 passport photos of Rosenberg family.] 

[May-Junc. Julius Rosenberg testifies to David Greenglass’s 
asking him for money. David Greenglass testifies to Julius Rosen¬ 
berg’s giving him $5000.] 

June 15. David Greenglass arrested. 

June 16. FBI call at Rosenbergs’ apartment. Fabricant-Rogge 
interoffice memo concerning David Greenglass. 

June 17 (?). David Greenglass’s handwritten statement for 
Rogge office. 

June 22. Morton Sobell and family go to Mexico. 

June 25. Beginning of Korean War. 

July 17. Julius Rosenberg arrested. 

August 11. Ethel Rosenberg arrested. 

August 17. First indictment. Superseding indictments were 
filed October 10, and January 31, 1951, the latter serving as the 
basis for the trial. 

August 18. Morton Sobell “deported” from Mexico to 
United States. 

October. Rosenbergs’ apartment closed, furniture and effects 
disposed of. 

December 9. Harry Gold sentenced to thirty-year term. 

1951 

March 6-March 29. Trial of Julius Rosenberg, Ethel Rosen¬ 
berg, Morton Sobell, and David Greenglass, United States 
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District Court (New York Southern District), before Judge 
Irving R. Kaufman. Verdict of jury: Guilty. 

April 5. Julius Rosenberg and Ethel Rosenberg sentenced 
to death by electrocution. Morton Sobell sentenced to thirty- 
year term. 

April 6. David Greenglass sentenced to fifteen-year term. 

1952 

February 25. Second Circuit Court of Appeals affirms judg¬ 
ments of District Court. 

October 13 and November 17. United States Supreme 
Court, on petition and on application for reconsideration, de¬ 
clines to review the case. Justice Black dissenting on petition, 

December 10. Motions for new trial and for stay of execu¬ 
tion argued before Judge Sylvester Ryan, District Court; both 
motions denied. 

December 30. Motion to reduce sentence argued before 
Judge Kaufman. 

December 31. Court of Appeals affirms denial of motion 
for new trial. 


1953 

January 2. Judge Kaufman denies motion to reduce sentence. 

January 5. Court of Appeals denies motion for stay. 

January 8. New York Times publishes letter of Dr. Harold 
Urey. 

January 10. Petition for clemency submitted to President 
Truman. 

January 20. President Eisenhower inaugurated. 

February 17. Court of Appeals orders stay of execution while 
motions are appealed to Supreme Court. 

March. Console table discovered in elder Mrs. Rosenberg’s 
apartment. 

April 13. Discovery of table reported in National Guardian. 

April 16. Article in Osservatore Romano urging clemency. 

May 25. Supreme Court again denies review of the case. 
Justices Black and Douglas dissenting. 
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June 8. Defense statutory motion and motion for new trial 
argued before Judge Kaufman; both motions denied. 

June 9. Both motions appealed to Court of Appeals. 

June 11. Court of Appeals aflBrms denial by Judge Kaufman. 

June 12. Petition to Supreme Court to review decisions, and 
for stay pending full preparation. 

June 13. Argument by defense and Government in cham¬ 
bers of Justice Jackson, Supreme Court. 

June 15. Supreme Court, by 5 to 4 vote, declines to hear 
defense oral argument. It also denies stay of execution. Justices 
Black, Frankfurter, Douglas, and Jackson dissenting. Court 
adjourns for summer. Application for stay to Justice Douglas, 
on grounds related to original application. 

June 16. New motion filed by attorneys for Edelman, an 
interested citizen, with Justice Douglas, on ground that penalties 
of Atomic Energy Act rather than of Espionage Act are ap¬ 
plicable. 

June 17. Justice Douglas grants stay of execution pending 
argument of this point. 

June 18. Chief Justice Vinson reconvenes Court, which 
hears argument on this point, including argument for further 
time for its consideration. 

June 19. Supreme Court vacates stay of execution. Justices 
Black, Frankfurter, and Douglas dissenting, and denies motion 
for further stay to consider petition for clemency. 

June ig. Execution of Rosenbergs is advanced from 11 p.m. 
to avoid conflict with Jewish Sabbath. 

June 19. President Eisenhower denies clemency. 

June 19. Shortly after 8 p.m., Julius Rosenberg and Ethel 
Rosenberg are electrocuted. 




Introduction: A Layman’s View 
of the Case 

Harold C. Urey 


Much has been written and spoken about the Rosen¬ 
berg case in the newspapers and magazines and on the 
radio, and hence another discourse on this subject may 
seem superfluous. However, scientists know that popular 
presentations of scientific subjects are inadequate, and I 
believe this is also true of other fields of information. In 
particular the press and radio quote statements and draw 
conclusions from them, but seldom explain the reasons 
for the statements or for the conclusions. 

When I presented my first statement on the Rosenberg 
case, I feared that I might have made some error of fact 
concerning the case. This has apparently not been so. I 
have been denounced, called presumptuous, misrepresented 
as to my stand on the case, but no one has shown that my 
statements were in error. I am convinced that the great 
public should become acquainted with the facts, and that 
only a few people have read the transcript of the case and 
hence attempted any analysis of the data for themselves. 
The transcript is rather long, and badly organized when 
judged by the standards of detective fiction, but very 
dramatic nevertheless. 
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The alleged conspiracy is represented by the diagram 
(Figure i). In this diagram an arrow pointing from in¬ 
dividual A to individual B means that A testified that he 
had contact on espionage matters with B. No such arrow 
means that the individual denies such contact or there is no 
testimony. A broken line means assumed espionage con¬ 
tact but no evidence or only indirect evidence. Gold ad¬ 
mitted that he gave information to Yakovlev, but Yakovlev 
escaped from the United States and was not apprehended. 
Gold and Fuchs both admit contact. Tlie Greenglasses 
admit that they gave information to Gold and that they 
received $500 from Gold which he said he received from 
Yakovlev. The money was accounted for in the Greenglasses’ 
bank account. They agreed that they matched portions of 
the side of a tom cardboard “Jello” box—one of the twelve 
alleged “overt acts” on which the Rosenbergs were indicted. 
Gold said he received his half from Yakovlev. Tlie Green- 
glass portion was in Mrs. Greenglass’s handbag and she 
said she had received it from Julius Rosenberg in the 
Rosenberg apartment. The guilt of the Greenglasses and 
Gold was agreed to by all three of them. The Rosenbergs 
denied dividing the Jello box side and denied having given 
a portion to the Greenglasses. 

The Greenglasses say that they gave information to the 
Rosenbergs and that they were recruited into espionage by 
the Rosenbergs. The Rosenbergs denied this, and denied 
that they had anything to do with espionage of any kind. 
They maintained that their contacts were the normal 
relations of in-laws. (Mrs. Rosenberg was David Green- 
glass’s sister.) Elitcher and Sobell were college acquaint¬ 
ances of Rosenberg. Elitcher testified that he and Rosenberg 
discussed espionage several times, although he maintained 
that he and Rosenberg never gave each other any secret 
information. Elitcher had been a Gommunist; he had sworn 
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in connection with his employment on war work that he 
was not, and thus had committed perjury. He testified that 
this was so and that he hoped for clemency as he testified 
against Rosenberg. He has not been indicted. Elitcher 
testified that he drove from Washington to the home of 
Sobell in 1948 and that he thought he was being followed 
by FBI agents. He says that when he reached Sobell’s 
home, Sobell was much disturbed by his arrival with FBI 
agents on his trail, and that thereupon the two took a can, 
presumably containing photographic film, to the neighbor¬ 
hood of Rosenberg's home. Elitcher said that he waited in 
the car while Sobell delivered it. 'This is the only evidence 
of an overt act on the part of Sobell introduced at the 
trial. Sobell did not take the stand in his own defense. 
Hence a broken line in the diagram. 

The Rosenbergs denied all espionage contacts with 
Elitcher and Sobell. 

No evidence was introduced to prove contact between 
Yakovlev and the Rosenbergs. Gold's testimony established 
no contact between him and the Rosenbergs. Greenglass 
testified that Rosenberg tried to get him to go to college to 
study atomic physics in order to be more valuable as an 
espionage agent, and the government inferred that Julius 
Rosenberg was the center of an important spy ring. No 
evidence beyond that mentioned above was introduced in 
support of this. 

The Rosenbergs denied all accusations but refused to 
answer questions relative to membership in the Communist 
Party. They did admit to a very leftish political point of 
view. 'They never at any time admitted any traitorous act. 
Many people with whom I have discussed this case do not 
know this and I therefore emphasize it. Had they made 
such an admission, I would never have spoken one word in 
regard to the case. 
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In general it is easy to deny aceusations but it is difficult 
to make false accusations without inconsistencies appearing 
in the testimony, and for this reason it is important to con¬ 
sider the details of the testimony against the Rosenbergs in 
order to judge its reliability, and it is important to consider 
motives and opportunity for wrongly accusing the Rosen¬ 
bergs. Also, if one assumes that the evidenee against the 
Rosenbergs was perjured, it is necessary to be able to ac¬ 
count for the essential facts by some other set of contacts. I 
believe that the essential evidence for the conviction of 
the Rosenbergs was that given by David and Ruth Green- 
glass, that their testimony contains unbelievable statements, 
that the plausibilities of certain details of their testimony 
can be explained, that they had powerful motives for in¬ 
volving the Rosenbergs unjustly, and, finally, that all the 
facts of the atomic espionage can be accounted for without 
the involvement of the Rosenbergs at all. 

In order that the reader may follow the argument more 
readily an alternative design of the contacts within the 
conspiracy is given in Figure 2, which differs from the first 
figure only in the shifting of the arrow from the Green- 
glasses to the Rosenbergs to an arrow from the Greenglasses 
to Yakovlev. A contact with another agent of the USSR 
would serve as well. 

The Secondary Evidence 

First of all, I wish to discuss the so-called corroborative 
evidence. 

Miss Elizabeth Bentley testified extensively but was un¬ 
able definitely to connect her espionage ring with the Rosen¬ 
bergs. The most pertinent testimony was that she was called 
in the small hours of the night at her apartment and a voice 
said, “This is Julius.” This was a code remark, and upon 
receiving it she dressed, left her apartment and called her 
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Russian contact, Golos, from a neighborhood pay station. 
She said she could not identify this voice with any other 
that she had ever heard. Considering the elaborate efforts 
to avoid detection by wire tapping it would seem ineredible 
that the person who said “This is Julius” was really named 
Julius. It is incredible that an areh eonspirator would use 
his own name in an identification code. It is not impossible, 
but surely it is improbable. But Miss Bentley did not 
identify the voice as that of Julius Rosenberg. Her testimony 
produced suspieion, but no proof. 

A New York photographer testified that a man and his 
wife with their two ehildren came to his studio on a Satur¬ 
day to seeure passport photos, stating they were going to 
Franee. He identified these people as the Rosenbergs. In his 
first testimony he stated that he had not seen them after 
the event until the day he testified in eourt, but later made 
an affidavit to the effect that an FBI agent had brought him 
to the eourt the day before and pointed the Rosenbergs out 
to him. The detail does not seem important except in con¬ 
nection with the reliability of his testimony. Why did he 
make a mistake on sueh a detail during his first testimony? 
He said that these people took 36 passport photos! He had 
no negatives or reeeipts for money or other records. The 
time elapsed between this event and his testimony was 
about eight months. The government entered no evidence 
showing that the Rosenbergs did indeed apply for or secure 
passports. It seems to me that mistaken identity would be 
easily possible. 

The physician of Julius Rosenberg testified that Rosen¬ 
berg had inquired regarding the “shots” required for a 
trip to Mexico. Rosenberg stated that he did this at the 
request of Greenglass. Greenglass stated that he did not ask 
Rosenberg to secure this information and that he and his 
wife had no intention of going to Mexico. I regard this testi- 
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mony as the most damaging to Rosenberg of any given in 
the trial, but regard his explanation as possibly true, and 
Greenglass’s testimony as possibly false. In judging evidence 
of this kind I try to remember that Greenglass is a confessed 
criminal and that Rosenberg must be regarded as under 
suspicion of being one also. 

The testimony of these three witnesses might be con¬ 
firmatory but cannot be accepted as proving anything by 
itself. 

The Elitcher Testimony 

The Elitcher testimony comes from a man who is a 
confessed Communist, who has committed perjury, who 
admitted on the stand that he was frightened and hoped for 
clemency. He told a tale which does not follow my ideas 
of effective espionage at all. Does a spy discuss his activities 
with all his old college chums without finding out where 
their loyalties lie, and does he keep it up for years without 
securing any information? How stupid do we assume these 
people to be? 

In addition, no atomic espionage is involved. I do not 
condone espionage in any field, but Judge Kaufman justi¬ 
fied the death sentence on the basis of atomic espionage. 
The case, the sentence, and the bitterness which it has 
engendered can only be justified on the basis of this par¬ 
ticular theft of military secrets. We therefore turn to the 
Greenglass testimony. 

The Greenglass Testimony 

David and Ruth Greenglass admitted that he was engaged 
in espionage while he was a sergeant stationed at Los 
Alamos as a machinist working on the lens mold. He 
testified, and his wife confirmed his testimony, that he gave 
diagrams and descriptions to Gold at Santa Fe and that he 
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received $500 in payment from Gold. Greenglass wrote out 
a paper of twelve typewritten pages at the time of the 
trial whieh he said was substantially the same as one that 
he and his wife wrote out between "brunch” and 2 o’clock 
one day in September 1945, and which was then whipped 
into shape by the Greenglasses and Rosenbergs that after¬ 
noon. This paper purports to have been a description of 
the atomic bomb. It has been impounded by the court 
even though it was declassified by the Atomic Energy Com¬ 
mission. People who have seen the paper tell me that it 
contained very valuable information, a point that I have 
never questioned. Scientists who look at such papers should 
realize, however, that they do not know whether Greenglass 
gave such a paper to Rosenberg unless they themselves were 
part of the conspiracy. They also do not even know whether 
Greenglass wrote such a paper. The Rosenbergs denied 
having ever received it or having helped in its composition. 
Well, somebody is lying, but who? One turns to the sub¬ 
sidiary evidence to detect flaws, and of course denials help 
little. The study of the Rosenberg testimony in so far as 
they are concerned with denials was of little help. I do not 
wish to review all the testimony but only to select some 
things which led me to doubt the Greenglass testimony. 

Mrs. Greenglass testified that Ethel Rosenberg told her 
that Julius was spending $50 to $75 a night entertaining 
people in connection with his spy work for the Russians. I 
knew Rosenberg only from his picture and from the testi¬ 
mony. He was paying $51 a month for his apartment when 
he was anested. He does not appear to have ever earned 
more than $100 a week. The entire pieture presented is one 
of a relatively poor man without much luxury at any time 
of his life, and I cannot quite picture him spending money 
in sueh amounts in an effective way. Whom did he entertain 
on such a scale? Also, would the Russians have allowed one 
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of their spies to show off in this way? I don’t believe this 
tale at all. 

The Roscnbergs had a console table. David Greenglass 
said that he thought Julius said that it was given to him by 
the Russians. What a bother console tables must have been 
to Yakovlev! Why not give your spies cash and let them 
buy their own tables? Fuchs and Greenglass received money. 
Ruth Greenglass said that Ethel Rosenberg told her that it 
was a present, and that it had a hollowed-out space in it 
with a light for reproducing documents, and that sometimes 
it was in the closet. Now I wish to ask some simple ques¬ 
tions of technically trained men. On what principle do you 
think this device worked? How would you design it? Whom 
would you get to do the cabinet work? How much would 
it cost? Why not buy an ordinary commercial device and 
keep it permanently in a locked closet? How would you 
prevent visitors from lifting the top and exposing this device 
to view’? Well, a.sk your own questions. This is all obviously 
nonsense. 'I'he Rosenbergs testified that this table was 
bought at Macy’s at a sale for about $21 during 1944-1945. 
Macy’s records are kept for only three years and no con¬ 
firmation was secured. In the spring of 1953 the table was 
found, according to affidavits of members of the Rosenberg 
family, and the markings were identified by Macy’s as sub¬ 
stantiating the Rosenberg testimony. Of course the testi¬ 
mony on the table was not vital to the transfer of informa¬ 
tion, but how about the credibility of witnesses? How does 
one decide whom to believe, when one man is a confessed 
criminal and the other is a suspected criminal on trial for 
his life, except by the scrutiny of such testimony? 

The Greenglasses testified that the Rosenbergs had 
watches which they said were given to them by the Russians. 
The Rosenbergs denied this while admitting that they did 
have wrist watches. It seems improbable to me that agents 
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of the USSR would pay their spies with such conspicuous 
things as wrist watches. Why not cash as in the case of 
Greenglass and Fuchs? 

In 1950 Fuchs was caught, as we all know. He is said to 
have implicated Gold. Gold implicated the Greenglasses 
and they, in turn, the Rosenbergs. After Gold ivas caught 
it was obvious to the Greenglasses that they would be next, 
and the Rosenbergs, if they were part of the ring, would 
know that they would be caught. Hence they must get out 
of the country. However, if the Greenglasses would get out 
the Rosenbergs would be safe. The Greenglasses testified 
that the Rosenbergs tried to get them out of the country 
and that Rosenberg gave David Greenglass $5000 to pay 
for his expenses while leaving the United States. David 
Greenglass had $4000 ready to pay his lawyer. This money is 
supposed to have come from the Russians. The Greenglasses 
didn’t know what to do with it, so they got it hidden in a 
hassock. They said that they took the money from Rosen¬ 
berg but had no intention of leaving the country at all. The 
Rosenbergs denied that they did any of the things of which 
the Greenglasses accused them. 

Now, after the war the Greenglasses and Rosenbergs 
formed a little company to do machine-shop work, follow¬ 
ing some other ventures that were not very successful. The 
machine shop did not succeed very well either and David 
Greenglass wished to get out of it. Julius Rosenberg agreed 
to buy his share and apparently could not keep up his pay¬ 
ments. Altercations occurred over the matter and, according 
to Rosenberg’s testimony, threats were made by Greenglass 
against Rosenberg. Cross-examination of Greenglass on this 
point was interrupted by Judge Kaufman and corroboration 
or denial of Rosenberg’s story was not as definite as I should 
have liked it to be. My impression is of a group of struggling 
people, both Greenglass and Rosenberg trying desperately 
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to make a meager living. Rosenberg was then paying $51 a 
month rent. 

In the midst of this, Rosenberg suddenly gives Greenglass 
$5000 and is represented as having been handling such sums 
of money on other projects. Why was the machine-shop 
business so important to both of them? Why didn’t Rosen¬ 
berg keep part of the $5000 in order perhaps to help him¬ 
self later? Where did Rosenberg keep such sums? There 
appeared to be no irregularities in his bank account as there 
were in the Greenglass bank account in Santa Fe. There 
was no evidence relative to safes in either his apartment or 
place of business. If it had been a few hundred dollars I 
might believe that Rosenberg supplied it, but $5000 I find 
taxes my credulity. I do not know where the $5000 came 
from. I understand that it was used to pay household ex¬ 
penses and the attorney’s fees of the Greenglasses. 

The Greenglasses told their story of their espionage ac¬ 
tivities very eonvineingly. Details were given that often 
made me believe temporarily in their veracity. While the 
Jello box side was being divided Julius was reported to have 
said “The simplest things are always elever.” It is difficult 
to make up such casual remarks. But Gold testified that he 
and Yakovlev divided a paper on which the name of a street 
was written, and used the pieces for identification. If the 
diagram of Figure 2 is the correct one, perhaps Yakovlev 
divided the Jello box side also and remarked “The simplest 
things are always clever.” Somewhere the Greenglasses got 
the Jello box side. It is comparatively easy to lie when one 
only substitutes one place for another and one person for 
another. One Ann Sidorovich was reported by the Green¬ 
glasses to have been present in the Rosenberg apartment 
just before the division of the Jello box side, but she was 
never called by the government. At no place in the testi- 
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many about the division of the box side is there any confir¬ 
mation of the Greenglass testimony by a third party. 

The identification code between Gold and Greenglass 
consisted of the two parts of the Jello box side and the re¬ 
mark “I come from Julius.” This is nearly confirmation by 
a third party. However, Julius is a common Jewish name and 
it occurs twice in this affair, once as the given name of 
Rosenberg and second as a middle name of Fuchs. But 
why did not the government pursue this more closely? It 
is interesting that Greenglass in the pretrial statement to 
his lawyer said that he did not know who sent Gold to him. 
This would seem to me to indicate sound espionage prac¬ 
tice. I doubted this statement that the arch conspirator's 
name was used in identification codes, either over the tele¬ 
phone or otherwise. 

I doubt the entire testimony of Greenglass and his wife 
because of my disbelief in the details of their testimony. 

Alternatives 

If the Greenglasses had direct contact with Yakovlev or 
other Russian agents all the requirements of the other tes¬ 
timony are met. A Jello box side was divided. Gold pre¬ 
sented one half at Albuquerque which he said he got from 
Yakovlev. The Greenglasses had the other half which they 
said they received from Rosenberg. On this basis Rosen¬ 
berg gave the other half to Yakovlev and he in turn gave it to 
Gold. But suppose Yakovlev divided the side and gave one 
half to Gold and the other to Greenglass or to Mrs. Green¬ 
glass. In this case Rosenberg was unnecessary. Also, the 
Greenglasses can tell a very realistic tale of the division by 
substituting the Rosenbergs for Yakovlev. In fact the im 
elusion of the Rosenbergs in the conspiracy makes no sense 
at all. They are unnecessary unless Julius was indeed the 
head of a big espionage ring, and the proof of the existence 
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of that ring is nonexistent up to the present time. If only 
the Rosenbergs had confessed! But wc are reasoning in 
circles. The Rosenbergs were unnecessary to the plot and 
would have been only another point where the entire es¬ 
pionage effort could have been discovered. If Yakovlev or 
another Russian could contact the Rosenbergs, why eould 
he not contaet the Grcenglasses, and then why pass $5000 
through the Rosenbergs’ hands instead of giving it to the 
Greenglasses directly? Would you confess to being the head 
of a nonexistent spy ring and let your children live under 
that stigma, or would you go to the electrie chair maintain¬ 
ing your innocence? The letters of the Rosenbergs written 
to each other in Sing Sing prison give their answer to exactly 
this question. 

Motives 

Elitcher had committed perjury and at the time of his 
testimony had not been indicted, tried and senteneed. He 
has not been so indieted or tried sinee. Had he been sen¬ 
teneed, no matter to what term, at the time of his testimony 
he would still have been anything but a reliable witness. I 
do not trust Communists or ex-Communists or perjurers, 
and I am sure this view is shared by many others, but when 
pressure is put on sueh people, I trust them to do whatever 
they think necessary to get themselves out of their difficul¬ 
ties, especially when wives and children are involved. Surely 
Elitcher was tempted to give the testimony that the govern¬ 
ment wished to have. 

The Greenglasses have admitted to a crime for which the 
maximum penalty is death. It is a custom in the United 
States to give consideration in sentencing a criminal to the 
degree of cooperation which he has given to the law enforce¬ 
ment authorities during the preparation and prosecution of 
the case. I suppose that criminals are advised of this situa- 
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tion by their attorneys or in other ways. At the time of the 
tr/H David Greenghss had been indicted and was formally 
a defendant but had not been sentenced, and the sentence 
could have been death. Ruth Greenglass has never been in¬ 
dicted and she was not a defendant in the trial. David 
Greenglass was given a fifteen-year prison sentence. It seems 
to me that the hope of lenient treatment must have con¬ 
stituted a motive for cooperation with the prosecution. 

But “cooperation” is not synonymous with perjury and 
accusation against innocent people. Or is it? Does it not 
depend on what the facts are? If the Greenglasses’ contact 
was Yakovlev and not the Rosenbergs (see Figure 2), the 
revelation of this fact would have given the government 
nothing since Yakovlev was in Russia. What takes place in 
a criminal’s mind when he is trapped and the electric chair 
appears in his dreams? I do not know, but it seems likely 
to me that both the Greenglasses would have confidently 
expected thirty-year prison terms if they had admitted that 
their contact was with Yakovlev or some other agent of the 
USSR. 

In addition to other difficulties, the family business al¬ 
tercation seems to have been serious. Most of us do not let 
our anger lead to the execution of a sister in the electric 
chair, but then we are not criminals. Judge Kaufman, in 
denying the motion for a new trial, noted that the Green¬ 
glasses had not confessed to perjury in the case, and ex¬ 
pressed wonder that they had not done so if the Rosen¬ 
bergs were innocent. The Greenglasses will not confess, for 
statutes of limitation do not protect them, and Ruth 
Greenglass can still be tried while the maximum penalty is 
still death. 

People ask why the prosecuting attorney and the FBI and 
the judge should wish to see two insignificant people put to 
death unjustly. After considerable conversation with lawyers 
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on this subject, including one who worked on the govern¬ 
ment side of the case, I conclude that lawyers are more in¬ 
terested in the law than in justice. Mostly they are inter¬ 
ested in whether all the legal machinery functions accord¬ 
ing to all the rules, and are not in the least interested in the 
argument presented in this paper. There are exceptions of 
course, as for example Professor Sharp, who helped the de¬ 
fense during the last weeks of the case without remunera¬ 
tion once he believed that a serious miscarriage of justice 
had occurred. 

However, it is my belief that the prosecution believed 
the Rosenbergs guilty. Once having believed the Greenglass 
account and having based the prosecution on this, it would 
be difficult to adopt another point of view later. In fact, 
people do not allow themselves to be convinced that they 
made such a horrible mistake as I believe has occurred. Once 
the government adopted its theory of the ease, all concerned 
with it were trapped and were forced to continue to be¬ 
lieve it. 

Conclusion 

I doubted the testimony of the Greenglasses as soon as I 
read the transcript. Sir Arthur Conan Doyle might have 
been fooled by the evidence, but Sherlock Holmes would 
not. But doubt of guilt is not equivalent to certainty of 
innocence. I discussed these matters with Professor Mal¬ 
colm Sharp and Professor Harry Kalven of the University 
of Chicago Law Department. They were not convinced of 
the correctness of my conclusions. However, the console 
table was reported found at last, and Professor Sharp in¬ 
vestigated the situation himself and concluded that the 
witnesses to the story of the table were convincing and that 
the delay in producing the table was understandable. The 
table was what the Rosenbergs said it was and showed that 
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the Greenglasses committed perjury. He concluded that 
the Rosenbergs were innocent and joined the defense dur¬ 
ing the last weeks of the case. This additional evidence 
substantiating my suspicions has convinced me that the 
jury’s verdict of guilty was incorrect and that the Rosen¬ 
bergs were not “guilty beyond a reasonable doubt.” 

But what can be accomplished by bringing up these mat¬ 
ters after the Rosenbergs have been executed? This case is 
of interest to all who work on secret military matters, for 
such people are less secure than they were previously. This 
practice of giving immunity to criminals in payment for 
testimony is particularly pernicious. One criminal accuses 
another who again accuses another until perhaps an inno¬ 
cent person is accused and then the chain is broken and 
we give the maximum punishment to the innocent person. 
The system encourages criminals. If you wish to commit a 
crime, pick out one of your “friends” or a relative whom 
you do not like, compromise him in various ways (e.g. ask 
him to ask his physician about necessary inoculations for 
a trip to Mexico), then commit the crime and if caught 
give evidence against your “accomplice” and go free! Or 
perhaps someone else is doing this and you are the “accom¬ 
plice” without knowing it at all. This practice sets the stage 
for “framing” innocent people, and people who carry mili¬ 
tary secrets in their minds are particularly threatened. 
Moreover, Communism and espionage are not fought by 
executing innocent people. 

I also suggest that the reader look over the evidence 
against Morton Sobell and see whether he thinks that the 
government proved enough to justify a sentence of a thirty- 
year prison term in Alcatraz. He pleaded “not guilty” but 
on the advice of his lawyers did not take the stand. I also 
do not understand why he should not have done so, if he 
is innocent. But we have a system of law that requires 
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that the government prove that the accused is guilty, not 
that the accused shall prove himself innocent. The proof of 
the guilt of Morton Sobell is far from satisfactory to me. 

I have been interested in this case and shall be interested 
in other similar cases because of my concern for the in¬ 
tegrity of justice in this country. To review a case in which 
we believe injustice has been done and in which the ac¬ 
cused are beyond our power to be still further injured is 
better than reviewing the next case when further injustice 
may be done. I commend Professor Sharp’s objective and 
critical review of this case to thoughtful students and pa¬ 
triotic critics of American justice. 

Harold C. Urey 
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Dr . KLAUS FUCHS, a first-rate physicist, the most im¬ 
portant of all atomic spies, worked in the United States 
during the war on the development of the atomic bomb. 
He was a refugee from Germany, a naturalized Englishman, 
employed by the British. He returned to England in 1946, 
to work there on atomic energy. In 1950 he was arrested. 
He made a confession which, though it was not made pub¬ 
lic, indicated that he had transmitted secrets about atomic 
energy, presumably including secrets about advanced de¬ 
velopments in the physics of atomic energy, to Russian 
agents. 

Information discovered in connection with his arrest ap¬ 
parently led to the arrest of Harry Gold, an American, 
trained as a chemist and employed in industry. He con¬ 
fessed that on a number of occasions he had served as a 
courier while Fuchs was in America, transmitting informa¬ 
tion from Fuchs to a Russian agent, Yakovlev, who also had 
left the country in 1946. 

Gold confessed also that on one occasion, stopping off 
in Albuquerque, New Mexico, on his return from a visit to 
Fuchs in Santa Fe, in June of 1945, in accordance with 
Yakovlev’s instructions, he picked up some information 
from David Greenglass. David Greenglass was a machinist 
from New York City, an enlisted man who rose to techni¬ 
cal sergeant, working at the Los Alamos atomic energy 
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project. He worked particularly on the mechanical features 
of a detonating device under the direction of a physicist in 
charge of experiments to develop and perfect the device. 
Gold informed the authorities that he had gotten informa¬ 
tion about the device from Greenglass, and—apparently as 
a consequence—Greenglass was arrested. 

He and his wife in turn implicated David Grcenglass's 
sister, Ethel Rosenberg, and her husband, Julius Rosen¬ 
berg, as intermediaries who made some preparation for 
Gold’s visit on the occasion about which Gold had told 
the authorities, and who had also gotten two other impor¬ 
tant items of information from the Greenglasses about the 
work at the Los Alamos project, for transmission to un¬ 
known Russian agents. The Rosenbergs denied the charges. 

They were, however, indicted for participation in a 
conspiracy. Tire conspiracy included not only the major 
supposed acts of atomic espionage, but some supposed un¬ 
successful attempts to get non-atomic secret information, 
particularly information from the Bureau of Ordnance of 
the Navy. Because of his supposed connection with this 
latter espionage, and with one act of unidentified character, 
the Rosenbergs’ acquaintance, Morton Sobcll, was indicted 
for participation in the same conspiracy. He was convicted 
and sentenced to thirty years’ imprisonment, which he is 
now serving. The Rosenbergs were convicted, sentenced to 
death, and executed. 

Like Sobell, Julius Rosenberg was a graduate electrical 
engineer. He had been dismissed from a government job, in 
the Signal Corps, in 1945, on charges of Communism or 
Communist sympathies. He had then taken a job at the 
New York plant of the Emerson Radio Company, where 
he had done some of his work for the Signal Corps. Here 
he earned at one time what appears to have been his top 
figure, $ioo a week. After the end of hostilities he joined 
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in starting a small business, first selling surplus hardware, 
later running a machine shop. The business changed in per¬ 
sonnel and character, for a time operating as a family busi¬ 
ness, including David Greenglass; succeeding modestly for 
a while, but in difficulties in 1950, when the Rosenbergs 
were arrested. They were at that time living in an apartment 
in Knickerbocker Village, a low-cost housing project in lower 
Manhattan. 

The record is not conclusive on the question of the 
relationships of the Rosenbergs with Communism, but 
Julius Rosenberg testified clearly at the trial to his admira¬ 
tion for the accomplishments of the Soviet regime, an ad¬ 
miration which extended back at least to the war and 
continued until the time of the trial and afterwards. He 
spoke of the Russians’ achievements in education and con¬ 
struction and their part in the war against Germany. He 
affirmed his loyalty to the United States, and said different 
countries might well choose different social and political 
systems. His wife seems to have been in general agreement 
with him. They had apparently been in the habit of dis¬ 
cussing their views openly. They seem to have kept the 
hopeful and humanitarian, perhaps naive, views about Rus¬ 
sia which were particularly widespread during the war, and 
whieh have become unpopular in the cold war. 

The Rosenbergs appear to have been rather simple peo¬ 
ple, devoted to their two children and to each other, strug¬ 
gling with the problems of daily life, finding some refuge 
perhaps in their dream of a humane and equalitarian future. 
Each was reasonably articulate, but neither had Vanzetti’s 
talent for expression. 

I think that the average intelligent citizen, after consider¬ 
ing the facts in this case, will come to doubt the justice of 
the conviction or at any rate will agree with me that a new 
trial should have been granted on the evidence disclosed in 
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the last defense motion. If he is at all familiar with legal 
procedure, he will almost certainly feel that the speed with 
which the final problems of this serious case were disposed 
of created a dangerous and unacceptable precedent. 

As uncertainties about the justice of the conviction in¬ 
crease, so of course will any uncertainties which the reader 
may feel about the sentence and its execution. The most 
serious remediable result of the case today is the imprison¬ 
ment of Morton Sobell in Alcatraz under a thirty-year sen¬ 
tence. The case against him should appear in all its weak¬ 
ness in Chapters 4, 5, 13, and 16. 

I was engaged in the Rosenberg case at the end. What 
moved me, apart from a growing fear of serious injustice in 
a capital case of peculiar public concern, was a sense of the 
relationship of the case to public policy, both domestic and 
foreign. A calm estimate of spy scares seems to me part of 
a calm estimate of foreign quarrels, the resolution of which 
might help us preserve our liberties, promote prosperity, 
save taxes, and keep the peace. We shall come to this mat¬ 
ter in the last chapter, but I want the reader to understand 
my motives at the start. The peculiar and limited charaeter 
of my participation, and my sense of the public importance 
of presenting the doubts which are felt about the case in 
various circles, have overcome whatever reluctance I might 
otherwise have had to write about it. 

This book was written in the autumn of 1953. Except for 
eorreetion and elarification in detail, a comment at the end 
of Chapter 3, and the addition of Chapters 13 and 16, it 
has not been changed. In particular, the two concluding 
sections of the last chapter were written in 1953 as they 
stand. The appearance in 1955 of two thoughtful books on 
the subject—William E. Reuben's The Atom Spy Hoax 
and John Wexley’s The Judgment of Julius and Ethel 
Rosenberg —^led me to reconsider carefully the thesis of this 
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book. On reexamination, the theories of these recent books 
and the theory of this book seem to supplement rather than 
contradict each other; though on the information available 
to me, I consider the theory presented here somewhat 
preferable to the others. My review of the recent books, both 
of which are strongly recommended to the interested reader, 
appears as Appendix 4. 

My indebtedness to Dr. Harold Urey and Mr. Stephen 
Love, of the Chicago bar, will be apparent as this essay 
proceeds. My colleague Professor Harry Kalven has been 
from the start a close student of the record of the case, crit¬ 
ical and stimulating in conversation, outspoken in public 
discussion. Another colleague. Dean Bernard Loomer, has 
been helpful in private, as he was thoughtful and vigorous in 
his public participation in efforts for clemency. 

Many workers on behalf of the Rosenbergs, too many to 
name, have contributed to my understanding of the case in 
the course of their efforts. The same groups are now work¬ 
ing to secure the release of Morton Sobell. Mrs. Sobell and 
her children and the Rosenbergs’ two sons must be remem¬ 
bered as the other survivors most affected by the events. 

Finally, it is a source of satisfaction to record my associa¬ 
tion with and indebtedness to the lawyers in the case: Mr. 
Howard Meyer, in 1953 and 1954 counsel for Morton 
Sobell; Mr. Alexander Bloch, veteran of the trial, present 
with us often in that critical week of June 1953, in New 
York; Mr. John F. Fincrty, independent and gallant in his 
participation in attempts to secure an adequate review of 
the case; Miss Gloria Agrin; and Mr. Emanuel Bloch. Mr. 
Bloch’s heart attack and death on January 30, 1954, may 
well have been the result of his long labors on behalf of his 
friends, the Rosenbergs, and their sons. During the last two 
and a half weeks of the case, working with Miss Agrin and 
Mr. Emanuel Bloch, I came to think of them, with Mr. 



XXXVI 


author’s preface 


Justice Black and Mr. Justice Douglas, as symbols of justice 
in a time of difficulty. It is an exceptional honor and a source 
of deep satisfaction to have been associated with them, how¬ 
ever briefly and modestly, in the defense to which they gave 
so much. 
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The Uneasy Spectator 


On April 5, 1951, Julius and Ethel Rosenberg, having 
been convicted of conspiracy to commit espionage for 
Russia, were sentenced to death. Their trial had taken place, 
and the sentence was given, in the Federal District Court 
in New York City, T'he proceedings would be subject to 
review, in the ordinary course of events, by one of the 
strongest courts in the country, the Federal Court of 
Appeals for the Second Circuit. 

A citizen might be critical of our foreign policy, and con¬ 
cerned over the fear and hatred toward dissidents at home 
that were part of our foreign policy; he might be distressed 
that the fear and hatred should be increased by a death 
sentence and its execution; or he might be merely opposed 
to death sentences. However, no matter what views he held, 
the average citizen would expect that the Rosenbergs would 
be treated justly. 

Further knowledge and reflection might increase one^s 
doubt about the sentence. The critical acts of conspiracy 
charged were concerned with atomic espionage. David and 
Ruth Greenglass alone testified to the Rosenbergs' part in 
them. David Greenglass, a younger brother of Ethel 
Rosenberg, was a machinist, a private who became a tech¬ 
nical sergeant stationed at the Los Alamos atomic project in 
1944 ^945* confessed to his own participation in 

three critical episodes of atomic espionage. In 1944 at the 

I 
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request of his wife, Ruth, he sent out, by her, information 
about the names of top scientists working at Los Alamos 
and about the physical aspects of the project. Ruth Green- 
glass testified that she had acted at the Rosenbergs’ request, 
and brought the information back to them. The Rosen¬ 
bergs denied her statements, as they denied every conspira¬ 
torial act charged against them. 

The second episode consisted of a sequence of events 
from January to June 1945. After preliminary steps at home 
in New York on leave and arrangements for identification 
made then with his wife and the Rosenbergs, David Green- 
glass gave Harry Gold, a confessed spy eourier for the 
Russians, atomic information, particularly information 
about a detonating device for the bomb. Gold got the in¬ 
formation on a visit to the Greenglasses in New Mexico. 
The third episode occurred in New York in September 
1945. David Grcenglass testified that here he gave a “cross 
section” sketch of a post-Hiroshima atomic bomb, with 
accompanying notes, to Julius and Ethel Rosenberg. 

David and Ruth Greenglass alone testified to the connec¬ 
tion of the Rosenbergs with any of these episodes. Gold 
testified to his part in the second episode, the passing on of 
information about the “lens mold.” But his relationships 
in this episode were exclusively with the Greenglasses and 
with his superior in his work, the Russian, Yakovlev, who 
had disappeared in 1946. 

At the end of the trial, David Greenglass was sentenced 
to fifteen years’ imprisonment. No proceedings were ever 
started against Ruth Greenglass; she is free.^ Gold, on the 

^Her testimony against her husband might in some circumstances have 
been somewhat limited in its effect by a marital privilege, though the 
existence and extent of the privilege have been matters of some doubt in 
the federal courts. The possibility may have helped the Greenglasses’ bar¬ 
gaining power a little. But if they had both been brought simply to confess 
and plead guilty, her privilege, like his privilege against self-incrimination 
for example, would have been useless. Gold's evidence was in any event 
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evidence of his own confession, had, on December 9, 1950, 
been sentenced by another court to thirty years’ imprison¬ 
ment. Morton Sobell, who was tried along with the Rosen- 
bergs and, like them, pleaded not guilty, was sentenced to 
thirty years’ imprisonment. Allan Nunn May and Klaus 
Emil Julius Fuchs, first-rate British physicists, had confessed 
to giving secrets which the Joint Committee on Atomic 
Energy of our Congress in April 1951 considered in each 
case more important than anything which David Greenglass 
had confessed to transmitting. In England, May had re¬ 
ceived a ten-year sentence, and Fuchs—^by far the most 
important of atomic spies thus far—^had received a fourteen- 
year sentence, the maximum under British law. The con¬ 
trast between the sentences (and in Ruth Greenglass’s case, 
the immunity) given to confessed spies, and the death sen¬ 
tence given to the Rosenbergs, who steadfastly maintained 
their innocence, was disturbing to many. 

There was a general recognition that the Greenglasses 
had almost certainly won leniency by implicating the Rosen¬ 
bergs. The expectation of lenient treatment was, at the least, 
one incentive to implicate others. The use of this incentive 
was later illustrated when government officials gave hope to 
the Rosenbergs up to the time of their execution that their 
lives would be spared if they would name others as 
participants in conspiracy. 

On the assumption that the Rosenbergs had been prop¬ 
erly convicted, the inequality in the treatment of spies was 
thus still a peculiar source of uneasiness. May and Fuchs 
had done much or all of their spying in this country. It 
was indeed as a secondary feature of a trip to New Mexico 

available against them both. Dr. Fineberg's apology for the lenient treat¬ 
ment of Mrs. Greenglass is thus unpersuasive. See S. Andhil Fineberg, 
The Rosenberg Case, pp. 104-105 (1953). See below, Chapter 10, pp. 
116-119, for Dr. Fineberg's only other contribution to the discussion of the 
merits of the case. See Appendix 4, note, p. 214 below. 
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to see Fuehs that Gold stopped to get from Greenglass the 
lens mold information, perhaps the most important infor¬ 
mation Greenglass had to give. (It is not elear that the 
“cross section” was more important, though more was made 
of it at the trial.) Greenglass’s information was of the sort 
which a moderately capable machinist could supply. Fuchs 
was a first-rate scientist. He may well have given the same 
information that Greenglass confessed to giving, which was 
indeed of considerable value. If Fuchs did not give this 
same information, it is only because he was preoccupied 
with the much more novel and difficult infonnation about 
the physics, mathematics, and chemistry of the new ex¬ 
plosive, which he confessed he did transmit. 

The relation of Greenglass to the history of atomic es¬ 
pionage is thus not on any view of the facts a simple one. 
Yet in imposing sentence on the Rosenbergs, Judge Kauf¬ 
man said; “. . . your conduct in putting into the hands of 
the Russians the A-bomb . . . has already caused, in my 
opinion, the Communist aggression in Korea, with the re¬ 
sultant casualties exceeding 50,000 . . .” Combining, as it 
does, an insupportable view of both the history of atomic 
espionage and the history of the Korean outbreak with a 
retaliatory theory of punishment, the Judge’s explanation of 
his action is an additional factor in the disquiet which may 
be felt by an observer, still unwilling to question the con¬ 
victions, about the wisdom of the sentence. 

Moreover, as it turned out, the Federal District Judge 
who tried the case. Judge Irving Kaufman, alone deter¬ 
mined the sentence. The trial was reviewed once by the 
Court of Appeals for the Second Federal Circuit; and on 
two later occasions, questions about the conduct of the 
trial and the total evidence of guilt were considered by that 
court. Following a well-established line of federal authori¬ 
ties, however, the court held that, if it allowed the convic- 
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tion to stand, the governing federal statute denied the 
Court of Appeals power to change the sentence fixed by 
the District Court, provided it was within the limits set by 
law. The interpretation of the federal statute in question 
is not free from difficulty, as the Court of Appeals clearly 
recognized. Somewhat similar state statutes have been in¬ 
terpreted differently by some state courts, notably the Penn¬ 
sylvania Supreme Court.* The question has never been de¬ 
termined by the Supreme Court of the United States. 

Contrary to a general impression, no question about the 
Rosenberg case, except the final question about the appli¬ 
cation of the Atomic Energy Act in a form in which it was 
raised by lawyers not representing the Rosenbergs, was 
ever deeided by the United States Supreme Court. That 
Court, on each occasion when the case was presented to it, 
clearly and simply declined to consider it. That is all that 
a “denial of certiorari” means: it is a considered refusal to 
order that the case be presented to the Supreme Court for 
full consideration. 

Mr. Justice Black made the following observations about 
efforts to secure a review of the case by the Supreme Court, 
in his dissenting opinion of June 19, 1953, the day of the 
Rosenbergs’ execution: 

I may add that I voted to grant certiorari originally in this 
case. That petition for certiorari challenged the fairness of the 
trial. It also challenged the right of the Government to try 
these defendants except under the limited rules prescribed by 
the Constitution defining the offense of treason. These I then 
believed to be important questions. In motions for rehearing, 
the arguments as to the unfairness of the trial were expanded, 
and I again voted for review. I have long thought that the 
practice of some of the states to require an automatic review 

^Commonwealth v. Garramone, 307 Pa. 507 (1932), with an annota- 
tion in 80 A.L.R. 291 (1934). See also Commonwealth v. Sterling, 
314 Pa. 76, 78 (1934). 
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by the highest court of the state in cases which involve the 
death penalty was a good practice. 

It is not amiss to point out that this Court has never reviewed 
this record and has never affirmed the fairness of the trial below. 
Without an affirmance of the fairness of the trial by the highest 
court of the land there may always be questions as to whether 
these executions were legally and rightfully carried out. I would 
still grant certiorari and let this Court approve or disapprove 
the fairness of the trials. 

On one occasion, when a petition for certiorari to review 
the second decision in the case made by the Court of Ap¬ 
peals was before the Supreme Court, one of the Justices took 
a somewhat unusual step. Mr. Justice Frankfurter not only 
indicated the limited function of petitions for certiorari, 
and decisions about them, by questioning the practice of 
dissenting from such decisions; he also recorded, without 
supporting it, his opinion that the Court of Appeals had 
correctly decided that no other court has power to modify 
a sentence, within the limits set by law, fixed by the federal 
judge who has tried a case. 

Questions about whether a law limits a sentence may, of 
course, be raised on appeals from Federal District Courts. 
On appeal from the original conviction, and by two separate 
motions (different from the motions concerned with evi¬ 
dence and guilt), counsel for the Rosenbergs raised ques¬ 
tions about the applicable law defining the limits of sen¬ 
tences. 

They argued for example on the first appeal that the 
death sentence violated the constitutional prohibition 
against “cruel and unusual punishments,” relying in part 
on the lesser sentence provided in case of prosecution under 
the Atomic Energy Act where the acts charged were done 
with intent to benefit a foreign country but without intent 
to injure the United States. (See the opinion of Chief Jus- 
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tice Vinson on the final phase of the case in 346 U.S. at 
282 n. 10. This opinion is a convenient source of citations 
to opinions and orders in the case, and to the course of 
proceedings in the courts.) Counsel argued again on the 
same appeal that the rule of evidence and the limit of sever¬ 
ity expressed or implied in the treason clause of the Constitu¬ 
tion were not respected in the trial and the sentence of the 
Rosenbergs. As they were concededly not helping an 
“enemy,” no lawyer familiar with the case supposes that 
they were guilty of treason. The relationship of prosecu¬ 
tions for espionage or conspiracy to commit espionage to 
the provisions about treason in the Constitution has never 
been satisfactorily explained by the Supreme Court. 

These questions, and their separate motions on the sen¬ 
tence, were decided adversely to the Rosenbergs by the 
Court of Appeals. Again, the Supreme Court denied cer¬ 
tiorari, and thus refused to decide these matters. The Court 
of Appeals’ decisions on the limits of sentences are, of 
course, not the decisions about the appropriateness of a 
sentence which one is likely to have in mind when he speaks 
about the review and approval of a sentence by a Court of 
Appeals. The judge who tried the case. Judge Kaufman, is 
the only judge who has ever made a determination that, 
given the conviction, and within the limits permitted by 
law, the sentence imposed upon the Rosenbergs was a just 
one. 

The judge has the final word on the sentence, and the 
jury has the final word on the facts and the verdict—in this 
case, the conviction. Both are subject to review by appellate 
courts on questions of law only, including the law govern¬ 
ing the admission of evidence and the law governing the 
conduct of trials. 

All federal convictions of crime are indeed subject to 
pardon or commutation by the President of the United 
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States. Even in states, the recommendation of the local 
prosecuting attorney and trial judge with respect to pardon 
or commutation is, except on rare occasions, followed by 
the governor. Quite as inevitably, the recommendation of 
the local prosecuting attorney and trial judge must be given 
great weight by a busy Attorney General of the United 
States, and his recommendation given even greater weight 
by a still busier President, in disposing of applications for 
clemency in federal cases. 

The responsibility for review is thus primarily that of the 
appellate courts. In the administration of justice in the fed¬ 
eral courts, this means that in the great run of everyday 
criminal cases the responsibility for review is primarily that 
of a Federal Court of Appeals. The procedure by which the 
Supreme Court is authorized to use its discretion in deter¬ 
mining whether or not to consider a case decided by a Court 
of Appeals is a recognition of the fact that the press of con¬ 
troversies from all over this country is so great that the 
Supreme Court must have power to determine its own load 
of cases. 

The learning, integrity and Courage of the judges con¬ 
stituting the Court of Appeals of the Second Federal Cir¬ 
cuit gave the observer an expectation that the conduct of 
the Rosenbergs’ trial would be carefully and fearlessly scru¬ 
tinized on appeal. Moreover, while a verdict of guilty may 
not be overturned by an appellate court on the ground that 
its members think they would not have been convinced by 
the prosecution’s witnesses at the trial, the rules of evidence 
and procedure are such as to enable an appellate court to 
prevent a plain violation of justice, as the result of a jury’s 
verdict. On the first appeal from the conviction, the Court 
of Appeals unanimously affirmed the conviction of the 
Rosenbergs. (Judge Frank dissented from the judgment af¬ 
firming the conviction of Morton Sobell, the co-defendant 
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sentenced to thirty years’ imprisonment, about whom more 
will be said as this account proceeds.) The opinion was 
careful and convincing, though it recognized and clearly 
pointed out the questionable features of the case against 
the Rosenbergs. 

I at least was satisfied about the conviction. I said so 
publicly and privately, while publicly and privately I con¬ 
tinued to criticize the sentence. I criticized the sentence 
on the grounds I have already mentioned. I criticized it 
further on the ground that the opinion of the Court of 
Appeals itself, while persuasively urging that the evidence 
justified the verdict, clearly recognized tliat the case against 
the Rosenbergs still left their guilt in considerable doubt; 
more or less serious doubt, depending on the views of the 
observer. 

The record of the trial became generally available to the 
public as a result of its publication and sale by the Com¬ 
mittee to Secure Justice for the Rosenbergs. Study of the 
record did not seriously shake my confidence in the verdict 
or in the decision of the Court of Appeals. It made me more 
acutely aware of the uncertainties about what had been 
proved. As a result, I was even more disposed to urge that 
the death sentence should not be carried out since all pos¬ 
sibility of correcting errors, which might be discovered later, 
would be thus removed. But it is the business of a jury to 
decide about uncertainties. The trial appeared to have been 
fairly conducted, and the opinion of the Court of Appeals 
explaining its judgment affirming the conviction still seemed 
persuasive. 

Two of my fellow citizens in Chicago (both strongly 
anti-Communist) took a different view. Mr. Stephen Love, 
with a lawyer’s mistrust of “accomplice testimony,” argued 
publicly, repeatedly and with great force, that the verdict 
was, on the record, unjustified, and—in effect—that it 
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should have been set aside. Dr. Harold Urey, the distin¬ 
guished scientist, found the case made in the record wholly 
unconvincing. 

Wc shall return to Mr. Love and Dr. Urey later. For the 
present, I can only record my own embarrassment. Neither 
of them convinced me. Dr. Urey, in particular, had his fin¬ 
ger on the weakest spots in the case, as evidence available 
later clearly showed. I should have been convinced by him 
at the time. The weaknesses in the case subsequently dis¬ 
closed made Mr. Love’s criticisms all the more forceful, 
and confirmed his opinion about the verdict. But it was 
possible to doubt his argument at first. I thought that he 
was too much influenced by the restrictions imposed by 
statute on the use of accomplice testimony in many states, 
including New York. The unreliability of confessed accom¬ 
plices, who may gain lenient treatment by implicating other 
supposed accomplices in their crimes, is generally recog¬ 
nized; and in the courts of many states convictions cannot 
be had on the testimony of accomplices alone. No such 
restrictions are observed in the federal courts; though here 
as in all states and in England, juries must be warned of the 
dangers of accomplice testimony. Once the federal rules 
are accepted, so I said, accomplice testimony is like other 
testimony. A judge should warn the jury about it, and in 
this case the District Judge did give some warning. But 
then, like other testimony, it is for the jurors to believe or 
disbelieve according to their everyday practical judgments. 

I continued to feel sufficient confidence in the verdict so 
that I refused to criticize it. 

After the Supreme Court, on November 17, 1952, ex¬ 
pressed its final determination not to review the decision of 
the Court of Appeals affirming the conviction, counsel for 
the Rosenbergs made their first motion raising new objec¬ 
tions to the conduct of the trial, and—in due course— 
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their two motions based on their view of the legal limits 
applicable to the sentence. What little I read or heard 
about these proceedings did not affect my opinion. 

My reactions were perhaps typical of those members of 
the community who thought about the matter at all. I was 
not disquieted by the verdict, and in this I was surely rep¬ 
resentative. Like a good many others, whether or not we 
are representative, I was disquieted by the sentence. 

Newly available evidence, which first came to my atten¬ 
tion about the middle of May 1953, led me to revise my 
position. 

About a month before, the National Guardian had re¬ 
ported the discovery by one of its reporters of a console 
table said to be the one which had figured briefly but 
vividly at the trial, in testimony only, as a reward and instru¬ 
ment of espionage given the Rosenbergs by the Russians. 
The Greenglasses gave the testimony, and prosecuting 
counsel created the impression that on this point they were 
corroborated by a part-time maid who had worked at the 
Rosenbergs’ apartment in 1944 and 1945. The theory of 
the government was that the table was a valuable and 
handsome one given in payment for espionage, and at the 
same time specially made for use in microfilming, and thus 
a means of carrying on espionage. In both ways, it was 
thought to show the Rosenbergs’ participation in espionage. 

There were difliculties with the government’s view of the 
testimony; but a serious difficulty for the defendants was 
their failure to produce the table, or explain why they did 
not do so. Their counsel did indeed describe the situation 
briefly (1181);® but he was in a position where all he could 
do was minimize the matter. The National Guardian report 

®A 11 page references thus cited within parentheses are to the trial 
record. 
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led to the whole story. Mr. Emanuel Bloch, the Rosenbergs 
lawyer^ had advised with the family in October 195 ^^ some 
time before the trial, about the closing of his imprisoned 
clients' apartment and the disposition of their furniture. A 
little later he was told that, in accordance with his advice, 
the apartment had been closed, and that the furniture had 
been sold ‘'for junk.'' Now, however, in 1953 ^ sister of 
Julius Rosenberg said that in 1950 she had saved the console 
table and a few other things and put them in her basement. 
She had not been able in 1951 to bring herself to read the 
accounts of the trial, and might in any event have seen no 
reference to the table. After the trial, the table was put into 
the apartment of Julius Rosenberg's mother, who cannot 
read. A brother of Julius Rosenberg noticed it but did not 
realize its significance. It was discovered in March of 1953, 
and reported to Mr. Bloch, who had simply minimized the 
significance of the episode at the trial and later dismissed 
it from his mind. 

If this was indeed the only console table the Rosenbergs 
ever had, it confirmed their testimony and disposed of the 
Greenglasses' testimony. The table found was a plain one.** 
It bore no traces of ever having had “a portion . . . hollowed 

^ The appearance of the table seems to me to establish its identity beyond 
a doubt. On the other hand, its physical condition would have intro¬ 
duced one new problem. We asked Judge Kaufman to look at the table 
before deciding oiir motion for a new trial, but he refused to do so; and 
the Rosenbergs are not alive to give the testimony which they were 
prepared to give about this problem. The problem results, according to a 
statement made by Julius Rosenberg for Mr. Bloch, from Julius Rosen¬ 
berg’s amateur attempts to repair the table or tinker with it. T’he most 
interesting feature of the resulting condition is the presence of holes in 
one side of the table. The turning mechanism of the table was broken 
and the holes were evidently for a support, never completed. No one 
would describe the holes or anything that could ever have been connected 
with them simply as *'a portion . . . hollowed out.” Nor would anyone 
in Ruth Greenglass’s position, at any time when she looked at the table 
at all closely, have overlooked these holes, or any connected object, if 
they were then there. The maid's absence of testimony on the subject is 
also interesting, as is the absence of any testimony on the failure of 
government officers to see, find, or search for, the table, around the time of 
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out,” as Ruth Greenglass described it, “for a lamp to fit 
underneath it” for use in microfilming. It was not the $85 
table pictured in a question on cross-examination by the 
chief of government counsel. Instead, as the Rosenbergs 
had testified, it was a simple console table of the sort sold 
at Macy’s in 1944 for about $21 ($20.36 with sales tax). At 
the trial, Julius Rosenberg had testified that he had bought 
the Rosenbergs’ only console table at Macy’s in 1944 or 1945 
for about $21. The maid was ready now, in 1953, to testify 
that this newly available table was like the one she had seen 
in 1944 and 1945, though she had testified at the trial in 
1951 that the one she had seen looked like a picture of a 
table shown her by government counsel. 

'The discovery of the table apparently disposed of a vivid 
episode which may well have seized the imagination of the 
jurors. Logically, as we shall see, the testimony was from 
the start of dubious quality. It was doubtless good defense 
strategy not to inflate it by paying too much attention to it, 
since it was thought that the table had been disposed of, 
along with the rest of the furniture. But, on discovery of 
the table, its importance was seen by those concerned with 
the defense. It was clear that if the identity of the new 
table could be established by credible witnesses, and the 
likelihood that any different table had been in the Rosen¬ 
berg apartment eliminated, it would have a favorable effect 
on the credibility of the Rosenbergs, and a devastating 
effect on the credibility of the Greenglasses, who alone had 
told the story of the Rosenbergs’ participation with them in 
atomic espionage. 

Other new evidence was appearing, in curious ways, about 

the Rosenbergs" arrest. Ideally, the table should have been shown to 
Ruth Greenglass suddenly, on cross-examination, on a new trial. But we 
offered to show it to the Court on our motion for a new trial. Judge 
Kaufman's refusal to look at it has contributed to a defect, which I 
consider minor, in the record of the case, considered either as history or 
as a legal phenomenon. 
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the same time. It looked disturbing. Some of it bore more 
immediately than the table evidence on the facts of atomic 
espionage testified to by the Greenglasses, and on the 
gradual and puzzling growth of the story which they between 
them told to the FBI. Taken with the new evidence about 
the table, and the increased doubt of the Greenglasses' 
reliability which that evidence, if believed, now required, 
the other evidence further increased the doubt. It led to 
increased skepticism about the Greenglasses’ account of 
their own atomic espionage activities, and particularly about 
their story of the Rosenbergs’ participation with them in 
those activities. 

An article by P. F. Cavelli, S.J., appearing in L’Osservatore 
Romano on April i6, 1953, reported in part in translation 
here, urged clemency for the Rosenbergs. The report in the 
National Guardian on April 13,1953, of the discovery of the 
console table, came to my attention about the middle of 
May. On May 16, at the request of the Rosenberg Gom- 
mittee, I made a public comment: 

The statement in favor of mercy made on behalf of the 
Church has reinforced the criticisms made by many Americans, 
of the severity of the Rosenberg sentence. 

Moreover, the report of new evidence must shake the confi¬ 
dence of many who, like me, have been willing to assume that 
the verdict of “guilty” was fairly reached. The evidence relates 
to what may be regarded as details of the prosecution’s case. 
Nevertheless, if defense witnesses establish the identity of the 
newly discovered table, it will cast serious doubt on the credi¬ 
bility of key witnesses for the prosecution and the fairness of 
the trial as a whole. If the defense is not given a chance to 
establish the identity of the table, it will be a denial of justice. 

This statement was brought to the attention of Mr. Bloch. 
After some interchange of communications, he asked me 
on Tuesday, June 2, whether I would join him and Mr. 
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John Finerty in the defense of the Rosenbergs. I said that 
if I were entirely satisSed about certain features of the case, 
I could not refuse. At his invitation, I flew to New York on 
June 3. After some hours of conversation with Mr. Bloch, 
and consideration of some of the legal problems in the case, 
and after sleeping on the matter, I entered the case the 
following day. 

This was Thursday, June 4. At the time, I was convinced 
only that the Rosenbergs were entitled to a new trial. Thurs¬ 
day was the first day when Mr. Bloch knew, finally, that 
he could safely use the new evidence which he had; and it 
was also the last day on which he could safely wait for the 
appearance of other new items of evidence for which he 
was hoping. Subject as we were to many interruptions, on 
Thursday and Friday Mr. Bloch, his one regular lawyer 
associate and assistant. Miss Gloria Agrin, and I worked on 
the papers, including the statement of our grounds of 
motion, supporting our motion for a new trial and a closely 
related motion in the nature of habeas corpus. In accordance 
with our agreement, we served the papers on a junior lawyer 
for the prosecution, at his house, at about two o’clock in the 
morning of Saturday, June 6. 

We argued the motions Monday afternoon, June 8, in 
the District Court, where Judge Kaufman at once denied 
them. On Tuesday afternoon, June 9, we appeared to argue 
for a stay in the Court of Appeals, for time for briefing and 
deliberate preparation for our appeal from Judge Kaufman’s 
decision. We were directed instead to argue our appeal, and 
—subject to our protest—we did so. We heard the Court 
of Appeals’ unfavorable decision late Thursday afternoon, 
June n. 

We went to Washington on Friday, June 12. We had a 
courteous hearing by Mr. Justice Jackson on Saturday morn¬ 
ing, June 13. Our motion now was for a stay pending time 
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to put into the required form three petitions for certiorari 
to review three adverse decisions, two on the two motions 
about the sentence, and one on our most recent motions 
based on the newly available evidence. To this we added 
a motion for reconsideration of the Supreme Court’s recent 
decision denying certiorari to review an adverse decision on 
the first post-trial motion, the one which raised the first 
new objections to the conduct of the trial. 

We were told in the course of Saturday afternoon that 
the Court in its afternoon conference had refused to agree 
to Mr. Justice Jackson’s recommendation that it hear us in 
oral argument on our motions at its final scheduled meeting 
for the year on Monday. We inferred—correctly—that our 
motions were to be denied. They were formally denied on 
Monday, June 15, with Justices Black, Douglas, Frankfurter, 
and Jackson dissenting from the decision on the stay. 

After a week in the courts, during which I had gradually 
come to believe the Rosenbergs innocent, we had lost our 
motion for a new trial. I was convinced of its merits and, in 
view of some early experience with motions in commercial 
cases in Wall Street, I was very much surprised at the speed 
with which prosecutors and courts alike had disposed of 
the matter. 

Members of the Supreme Court, and finally the Court 
itself, devoted the next days to further consideration of the 
case, and, in the end, simply to questions about the possible 
application of the Atomic Energy Act to limit the sentence. 
Early in the afternoon of Friday, June 19, the Court an¬ 
nounced that it had resolved these questions, by a 6 to 3 
vote, against the Rosenbergs. A little later it denied two 
final motions. An application for clemency was then first 
formally before the President. He denied the application, 
and the Rosenbergs were executed in the early evening. 
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The events have general significance. As one studies the 
case, it appears to be an example of problems which threat¬ 
ened to become increasingly acute in the administration of 
justice in the cold war. It reflects tensions between sections 
of the New York community, and of the American com¬ 
munity as a whole, quite apart from the tensions between 
Communist and anti-Communist. It raises, in dramatic 
form, persistent questions about the operation of our system 
of criminal law and its judicial administration. 

On two occasions, people of unusual intelligence, in re¬ 
sponse to my expressions of doubt of the Rosenbergs’ guilt, 
answered; “Why, they were Communists, weren’t they?” 
While the Rosenbergs claimed their privilege of declining 
to testify about Party membership, Julius Rosenberg testi¬ 
fied clearly and simply to his interest in and respect for the 
achievements of Soviet Russia. Let us assume that they were, 
in one of the various senses of the word, “Communists.” It 
is remarkable that capable people should ever have taken it 
for granted that Communism was a sufficient basis for 
conviction of espionage and for a death penalty. 

llie definition of Communism, moreover, shows consider¬ 
able capacity for expansion. A once famous example was 
the understanding of “Communism” which led a well- 
known figure to say that we must investigate the “Com¬ 
munism” prevalent among Protestant clergymen. The Wall 
Street Journal has observed editorially that it might itself 
well be vulnerable to the tests in the Communist Control 
Act of 1954. 

Putting these two sets of ideas together, we find that we 
had before us a new and compelling question of policy and 
law. The question was whether we were to return to some 
features of the Inquisition, and punish a somewhat vaguely 
defined set of heresies, not simply by loss of occupation and 
boycott, but at times also by death. 
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The Rosenberg case is significant as a human occurrence, 
as a social phenomenon, and as a puzzle in proof. Unless a 
member of the general public has some acquaintance with 
the problem of proof in the case, he cannot fully appreciate 
its other aspects. We turn then to the story and the 
evidence. 
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The Case—Conspiracy to Commit 
Atomic Espionage 


Ihe first acts of atomic espionage described by the 
Greenglasses are said to have occurred in November and 
December 1944. About the middle of November, Ruth 
Greenglass in New York was planning to visit her husband, 
ultimately a technical sergeant, working as a machinist at 
the Los Alamos laboratories of the Manhattan Project. She 
testified that she then had a conversation with the Rosen- 
bergs which, at the trial in March 1951, she described as 
follows: 

Julius said that I might have noticed that for some time he 
and Ethel had not been actively pursuing any Communist 
Party activities, that they didn't buy the Daily Worker at the 
usual newsstand; that for two years he had been trying to get in 
touch with people who would assist him to be able to help the 
Russian people more directly other than just his membership in 
the Communist Party, and he went on to tell me that he knew 
that David was working on the atomic bomb and I asked him 
how he knew. ... He said that his friends had told him that 
David was working on the atomic bomb, and he went on to 
tell me that the atomic bomb was the most destructive weapon 
used so far, that it had dangerous radiation effects, that the 
United States and Britain were working on this project jointly 
and that he felt that the information should be shared with 
Russia, who was our ally at the time, because if all nations 

19 
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had the information then one nation couldn’t use the bomb 
as a threat against another. He said that he wanted me to tell 
my husband David that he should give information to Julius 
to be passed on to the Russians. And at first 1 objected to this. 
I didn't think it was right. I said that the people who are in 
charge of the work on the bomb were in a better position to 
know whether the information should be shared or not. 

Ethel Rosenberg said that I should at least tell it to David, 
that she felt that this was right for David, that he would want 
it, that I should give him the message and let him decide for 
himself . . . 

I decided to give my husband the message, and Julius Rosen¬ 
berg told me the things that he wanted me to ask my husband, 
the information that he wanted me to bring back (679-680). 

Mr. James B. Kilsheimer III was conducting the direct 
examination of Ruth Greenglass. He was junior to Mr. Roy 
Cohn, later counsel for the McCarthy Committee, and Mr. 
Irving Saypol, now a Justice of the Supreme Court of New 
York, the other two prosecutors active in the trial of the 
Rosenbergs, (Mr. Myles J. Lane played a minor part in the 
trial.) Mr. Kilsheimer asked Ruth Creenglass: 

Q. And what information did he [Julius Rosenberg] ask 
you to obtain from your husband if he should be willing to do it? 

A. He wanted a physical description of the project at Los 
Alamos, the approximate number of people employed, the 
names of some of the scientists who were working there—some¬ 
thing about whether the place was camouflaged, what the 
security measures were and the relative distance of the project 
to Albuquerque and Santa Fc. Oh—and he told me—I am 
sorry—he told me also to tell David to be very circumspect not 
to indulge in any political conversation and to be very careful 
not to take any papers or sketches or blueprints, not to be 
obvious in seeking information, to relate to me only what he 
retained in his memory (680). 

David Creenglass, under direct questioning by Mr. Cohn, 
had already given an account, in different words, of the re- 
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port which his wife gave him in Albuquerque of the same 
conversation (42 3-42 5). 

Mr. Emanuel Bloch's father, Mr. Alexander Bloch, was 
at that time the only other lawyer associated in the defense 
of the Rosenbergs. Mr. Alexander Bloch conducted part of 
the cross-examination of Ruth Greenglass. She had given 
in the morning the testimony which has been quoted, and 
the cross-examination took place in the afternoon of the 
same day. Among other questions and answers in the course 
of the cross-examination are the following: 

Q. . . . Now will you kindly tell us again what was said at that 
conference. . . . [The alleged conversation between Julius and 
Ethel Rosenberg and Ruth Greenglass in November 1944] 

A. Yes. Julius said that I might have noticed that he and 
Ethel had not been openly participating in any Communist 
Party activities: that they hadn't been buying the Daily Worker 
at their usual stand. He told me that David was working on the 
atomic bomb; that the atomic bomb had dangerous radiation 
effects; that it was the most destructive weapon used to date; 
that Britain was working with the United States on this project; 
that the information had not been shared with the Soviet Union; 
that he felt that for scientific purposes it should be shared with 
the Soviet Union, so that one nation couldn't use the weapon 
as a threat against another; and he told me the type of informa¬ 
tion he wanted me to get from David; that David would consent 
to pass it on—do you want that, too? 

Q. Give us the whole conversation. 

A. All right. He said that he wanted a physical description of 
the project at Los Alamos and the approximate number of 
people working there; who the prominent scientists were; how 
the place was camouflaged; what the security measures taken 
were; what David’s work in particular was and the distance of 
the project from Santa Fe and Albuquerque. 

Q. Now let me ask you; Did you at any time before you took 
the stand today read any part of what you just now told us in 
any paper or any document? 



22 WAS JUSTICE DONE? 

A. I read it in the statement that I signed for the federal 
authorities, when I signed it. 

Q. And you memorized it? 

A. I never memorized it. I knew it too well. 

Q. Well, are you aware of the fact that the narrative you 
just gave us is almost identical with the verbiage used on your 
first giving of the testimony of that particular occurrence? 

A. No, I am not. 

Mr. Saypol. Just a moment. I appreciate so expert an opinion 
as to the accuracy of the witness’s recollection, but I object to 
the form of the question. 

The Court [Judge Irving R. Kaufman]. Your objection is 
sustained. I don’t know exactly what the point is. If the witness 
had left out something, Mr. Bloch would say that the witness 
didn’t repeat the story accurately. And the witness repeats it 
accurately, and apparently that isn’t any good. 

Mr. a. Bloch. Wliat I am referring to is the verbatim repeti¬ 
tion of the verbiage. 

The Court. Well, we don’t know that it is verbatim. We 
haven’t had the record yet. 

Mr. a. Bloch. Well, it is a matter, of course, of comparing 
the testimony after we get it written up. 

The Court. Mr. Bloch asked the question; the witness has 
answered. 

Mr. Bloch. Very well (727-728). 

Ruth Greenglass, continuing the testimony given on her 
direct examination with an account of her trip to New 
Mexico, testified that Julius Rosenberg gave her $150 to¬ 
ward her traveling expenses. This Julius Rosenberg later 
denied (1065), as he and his wife denied every feature 
of the testimony that they participated in this or any other 
act of espionage. 

David Greenglass told about their conversations on the 
subject of espionage during the five-day furlough which he 
had during his wife’s visit to him, beginning November 28 
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or 29 (their second wedding anniversary), 1944. They spent 
their time in Albuquerque. 

During the latter part of the furlough, they went for a 
walk out past the city toward the Rio Grande. Here, ac¬ 
cording to David Greenglass, his wife told him about her 
conversation with the Rosenbergs in New York. He told his 
wife he “wouldn’t do it.” Then he thought more about it 
that night. The next morning he told his wife he would give 
the information. 

Between them, David and Ruth Greenglass testified that 
he gave her information which might indeed have been 
useful to the Russians, and that she memorized it. David 
Greenglass, according to their testimony, told his wife the 
location and physical characteristics of the project at Los 
Alamos, the number employed there, something about 
his work (683) (but nothing so far as appears about its 
significant features), and the real names of four scientists 
working or visiting there under assumed names. These 
names were apparently the most valuable items of informa¬ 
tion which he then gave, for they would indicate to a Rus¬ 
sian scientist the kind of work that was being done at Los 
Alamos. The names were: Neils Bohr, “Kistiakowski” 
(George B. Kistiakowsky), J. Robert Oppenheimer, and— 
according to Ruth Greenglass—Harold C. Urey. 

Ruth Greenglass testified that on her return to New 
York during the first week in December 1944, Julius Rosen¬ 
berg came to her house. She gave him the information 
orally. He was “very pleased,” and at his request she wrote 
it down for him. 

The most elaborate of the three episodes of atomic 
espionage described by the Greenglasses is said to have 
begun about a month later, when David Greenglass was 
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home on furlough. He arrived January i, 1945, with about 
three weeks free, ineluding travel time. 

David Greenglass testified that a few days after he 
reached New York, Julius Rosenberg called on him in the 
morning at the Greenglasscs’ home, and asked him for more 
information. David Greenglass had told his wife about the 
nature of his work, and he now had some talk with Julius 
Rosenberg about the experiments with detonating devices, 
the lens molds and lenses, on which he was particularly 
employed. Julius Rosenberg asked him for lens mold 
sketches, with descriptive material, a list of people who 
might give information for the Russians, and another list 
of scientists. Julius Rosenberg gave David Greenglass “a 
description of the atom bomb.” In accordance with their 
arrangement, David Greenglass made the sketches, wrote 
the descriptive material, and prepared the list of possible in¬ 
formants and the new list of scientists (largely duplieating 
the old, it appears), and Julius Rosenberg picked them up 
the following morning. 

Ruth Greenglass corroborated her husband’s testimony 
about the calls and conversation in question, except that 
she said she could not understand the technical matters 
discussed in the conversation. She testified that in response 
to her comment on David Greenglass’s poor writing, Julius 
Rosenberg told her that Ethel Rosenberg would type the 
descriptive material. She also testified that Ethel Rosen¬ 
berg later said she had no difficulty with the writing. 

During the trial, David Greenglass made a sketch pur¬ 
porting to reproduce “the sketch” of the lens mold which 
he alleged he had given Julius Rosenberg over six years 
before. He testified that he made it entirely from memory 
(609). It was introduced in evidence, and admitted for the 
purpose of clarifying his testimony. 

According to the Greenglass testimony, when Julius 
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Rosenberg picked up the “sketches” and accompanying 
material at David Grecnglass’s home, he asked the Green- 
glasses to come to dinner at the Rosenbergs' home a few 
evenings later. They came to dinner, and here, allegedly, the 
next acts in the lens mold episode took place. These were 
preparations, particularly those for identification by means 
of a cut Jello box, to give further information about the 
lens mold to a visitor who might be expected in Albuquer¬ 
que during the following weeks or months. 

Ann Sidorovich, whom all but David Greenglass knew 
(and he knew her husband), was there for a short time in 
the late afternoon or early evening. (She was on the gov¬ 
ernment’s list of their witnesses to be called, though she 
was not called; and this sufficiently explains the defendants’ 
unwillingness to call her as their witness.) She left, ap¬ 
parently before dinner, and then Julius Rosenberg is re¬ 
ported to have said that he had wanted her there so that she 
could be recognized if she went West to get more informa¬ 
tion about the bomb. His tentative plan was for her to meet 
Ruth Greenglass—who already knew her—in a movie 
theater in Denver, where they could exchange purses. David 
Greenglass’s new information would be in his wife’s purse, 
and Ann Sidorovich would take it out with her. 

After Ann Sidorovich’s departure, and the explanation of 
her possible part in espionage, and after dinner, two other 
events occurred. The testimony of David and Ruth Green¬ 
glass about the sequence of these events is not clear or 
consistent, but nothing of importance appears to depend 
on the sequence. 

For one thing, the plan for the meeting in the Denver 
theater appears to have been discussed, and difficulties 
raised about it; and at the same time it was recognized that 
Ann Sidorovich might be unable to act in her proposed 
capacity of intermediary. An alternative and evidently a 
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preferred plan was proposed. The meeting with some 
intermediary was to be before a particular Safeway store in 
Albuquerque. 

In the second place, while David Greenglass stayed in 
the living room, his wife and the Rosenbergs went into the 
kitchen and Julius Rosenberg cut the “instructions” side of 
a Jello box in two. The Rosenbergs and Ruth Greenglass 
came back into the living room. 

Ruth Greenglass testified as follows to the ensuing con¬ 
versation: 

I showed David the half of the Jello box and I told him that 
Julius had given this to me to identify me to the other party 
who was going to eome to get the information. . . . 

David said it was very clever; and Julius said, “The simplest 
things are always clever” (690). 

Ruth Greenglass testified that by the end of the evening 
it was settled that someone was to meet her to collect the 
new information, at an unspecified date, in front of the 
Safeway store in Albuquerque. She was to go to live in 
Albuquerque, and Julius Rosenberg assured her of financial 
support. According to her testimony, he also seems to have 
indicated that she need not repay the $150 which she said 
he had provided for her earlier trip to Albuquerque. 

David Greenglass, while he testified at various points that 
his wife was to have their half of the Jello box side, also 
testified at one point that he himself was to have it. He 
testified that, when he last saw their half in New York, his 
wife had it. 

Their testimony is that she, in fact, had it when she came 
out to settle in Albuquerque about the first of March, some 
two months later. She said that she had kept it in her 
“wallet.” 

Ruth Greenglass testified that in early February Julius 
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Rosenberg came to her home and arranged for a meeting 
with an intermediary the “last week” (or Saturday) in April 
or the “first week” (or Saturday) in May before the Safe¬ 
way store (693-695). Nothing is said about the procedure 
to be followed in this somewhat public place. Ruth Green- 
glass's younger sister, then sixteen, Dorothy Printz (at the 
trial, Dorothy Abel), confirmed her testimony that on his 
visit in February Julius Rosenberg asked Dorothy Printz 
to take a book into the bathroom, out of hearing, and close 
the door (787-789). They both testified that Dorothy 
Printz did so. Ruth Greenglass testified that, in Dorothy 
Printz’s absence, she and Julius Rosenberg made the ar¬ 
rangements for the meeting in Albuquerque. Julius Rosen¬ 
berg confirmed the fact of the visit and the events described 
by Dorothy Printz. He denied the conversation recounted 
by Ruth Greenglass. He said that on his entry Ruth Green- 
glass whispered: “I would like to talk to you alone. Tell the 
kid to go into the bathroom.” When Dorothy Printz had 
gone, Ruth Greenglass, according to Julius Rosenberg, told 
him that she was worried because David Greenglass had 
some idea that he might make money and “take some 
tilings from the Army.” Julius Rosenberg testified that he 
told Ruth Greenglass to “make sure to tell him that he 
doesn’t do anything of the sort” (1087-1090). (The testi¬ 
mony about the taking is considered further in Chapter 5.) 

Ruth Greenglass testified that her illness frustrated the 
plans for the meeting in Albuquerque which she and Julius 
Rosenberg had made. She testified that she wrote Ethel 
Rosenberg about her illness, and that Ethel Rosenberg re¬ 
plied, in a letter which had been lost, “that a member of 
the family would come out to visit me the last weeks in 
May, the third and fourth Saturday.” She accordingly waited 
at the Safeway store the third and fourth Saturday after¬ 
noons in May, presumably with papers for the intermediary. 
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with the Jello box side in her wallet and her husband with 
her the second time—so far as appears in full view of shop¬ 
pers; but no intermediary came to meet her (695-698). 

When the intermediary finally appeared in June, the 
Greenglasses’ half of the Jello box side was still in Ruth 
Greenglass’s “wallet,” but it was David Greenglass who— 
as we shall see—used it for identification. 

The prosecution cut a Jello box side to conform to the 
testimony of the Greenglasses, for the purpose of showing 
the jury how the plan was worked out. 

It must be remembered that the Rosenbergs denied the 
truth of all the testimony about the Jello box episode, as 
they denied any participation whatever in any of the other 
acts relating to the lens mold episode, or any other of the 
alleged acts of conspiracy to commit espionage. 

An earlier event connected with the lens mold episode 
is said to have taken place in New York before the use of 
the Jello box for identification. 

During the evening in January at the Rosenbergs’ home, 
according to David Greenglass’s testimony, Julius Rosen¬ 
berg told him that he wanted him to meet “a Russian.” 
David Greenglass testified at the trial that a few nights 
later, after Julius Rosenberg had made an appointment, in 
accordance with their arrangement David Greenglass drove 
in his father’s car to some point on First Avenue, “between 
42nd and 59th Streets,” where he parked. Julius Rosenberg 
saw him, went away, and brought back a “man,” whom he 
introduced by a now forgotten first name. David Green¬ 
glass and the man drove “all over that area” while the man 
asked questions. They drove for “about twenty minutes or 
so.” Then they returned to the point of the original meet¬ 
ing, where Julius Rosenberg was waiting. “The Russian got 
out” and went away with Julius Rosenberg. David Green¬ 
glass drove home. 
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David Greenglass's account of the questioning during the 
drive is as follows (453): 

... He just told me to keep driving and he asked questions 
about lenses. 

Q. [by Mr. Cohn, conducting his direct examination]. Did 
he ask you specifically about this high explosive lens? [The lens 
is not further identified here; it was, in context, the one of which 
David Greenglass allegedly had given Julius Rosenberg a 
''sketch,” or perhaps with variations, "sketches,” a few days 
before. I 

A. He did. He asked about high explosive lenses and he 
wanted to know pertinent information, type of H.E. [high ex¬ 
plosive] used. . . . 

He wanted to know the formula of the curve on the lens; he 
wanted to know the H.E. used, and means of detonation; . . . 
and I drove around, and being very busy with my driving, I 
didn't pay too much attention to what he was saying, but the 
things he wanted to know, I had no direct knowledge of and I 
couldn't give a positive answer. 

There is no inconsistency between David Greenglass's 
testimony that he gave Julius Rosenberg sketches of a lens 
mold and his testimony here. The reproduction he made 
during the trial of the sketch which he said he had given to 
Julius Rosenberg omitted the dimensions of the lens mold. 
So did the sketch of another lens mold which he claimed 
to have given six months later to the expected intermediary 
at Albuquerque. They could have been useful, as Dr. Koski^ 
the physical chemist in charge of the work, testified at the 
trial, in illustrating the principle of the lens mold, and so 
of the lens. The lens molds were used in making a great 
variety, successively, of different forms of lenses. Tlie ob¬ 
jective, successfully attained, was to develop a lens device 
which would concentrate the effects of an explosive charge, 
in an "implosion,'' and so detonate a bomb. It was the 
general principle of the lens that David Greenglass's sketches 
indicated. 
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The climax of the lens mold episode is said to have oc¬ 
curred on Sunday, June 5, 1945. (David Greenglass’s tes¬ 
timony that it was the third Sunday in June is evidently a 
slip.) On that day, in the morning, after failing to find them 
at home the evening before and, so far as appears, without 
any arrangement about the time, the expected intermediary 
is said to have come to the Greenglasses' apartment in Al¬ 
buquerque. He was Harry Gold. His own testimony (under 
examination by Mr. Lane) and that of the Greenglasses 
give the only information we have that the visit took place, 
and the only accounts we have of what occurred (455-466, 
699-702, 821-829). 

All three testified at the trial that Gold knocked at the 
door of the Greenglasses’ apartment, and David Greenglass 
opened it. David Greenglass and Gold testified that Gold 
asked if this was Mr. Greenglass, and David Greenglass said 
that it was. David Greenglass, Ruth Greenglass, and Gold 
testified, respectively, that Gold gave a similar greeting in 
slightly varying forms: “Julius sent me”; “he said he bore 
greetings from Julius”; “I came from Julius.” 

Gold testified that he had received from his superior, 
Yakovlev, a piece of onionskin paper, which he was to de¬ 
stroy after memorizing what was on it: the Greenglass ad¬ 
dress, and the words: “Recognition signal. I come from 
Julius.” Gold testified that he also received from Yakovlev 
a half of a Jello box side, which he described as one cor¬ 
responding to the half opposite to that which Ruth Green¬ 
glass had kept. 

Gold and Ruth Greenglass both testified that Gold first 
showed his part of the Jello box, and that David Greenglass 
then went “to a woman’s handbag,” “to my wallet,” and 
got the Greenglasses’ part, and matched it with Gold’s. 
David Greenglass’s testimony seems to imply that he got 
the Greenglasses’ part first from his wife’s wallet, that Gold 
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then produced his part, and that they then matched them. 
It is said that this latter sequence would not conform to 
espionage practice. David Greenglass’s report of the se¬ 
quence is, however, ambiguous; it is corrected by both Ruth 
Greenglass and Gold, and nothing important seems to turn 
on it. 

From here on the three accounts of the events of the day 
are general and substantially in agreement. Gold came after 
breakfast, according to his testimony about 8:30. He stayed 
about ten or fifteen minutes. He learned that David Green- 
glass didn't have anything ready for him, and would have 
to write his information up. As he and David Greenglass 
both testified, he cut David Greenglass short on suggestions 
for enlisting new participants in the conspiracy. According 
to his testimony, he gave David Greenglass an envelope con¬ 
taining $500, given him by Yakovlev for this purpose. Gold 
left David Greenglass to write up his information. He tes¬ 
tified, “. . . just as I was preparing to go, Mrs. Greenglass 
told me that just before she had left New York City to come 
to Albuquerque she had spoken with Julius ...” 

David Greenglass prepared his material for Gold. It in¬ 
cluded “some sketches of a lens mold and how they are 
set up in an experiment,” “descriptive material that gives 
a description of this experiment,” and “a list of possible 
recruits for espionage.” It included also what information 
David Greenglass had about the test explosion which was 
to take place about a month later at Alamogordo, New 
Mexico (520). 

Gold returned about three in the afternoon and got the 
material, in an envelope. According to the Greenglasses, 
more circumstantial than he on the point, he then gave 
David Greenglass the envelope containing money. Gold 
testified: “Mr. Greenglass told me that he expected to get 
a furlough sometime around Christmas, and that he would 
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return to New York at that time. He told me that if I wished 
to get in touch with him then I could do so by calling his 
brother-in-law Julius, and he gave me the telephone number 
of Julius in New York City.” 

The Greenglasses then walked with Gold to the USO. He 
parted from them, and they went in for a time. 

The prosecution introduced a sketch of a lens mold, a 
step beyond that illustrated by the sketches previously given 
Julius Rosenberg, identified by David Grecnglass as a replica 
of the sketch of a lens mold given Gold in June 1945. He 
had prepared it, according to his testimony, at the time of 
his arrest, June 15, 1950. The prosecution also introduced 
a sketch which David Greenglass testified he had prepared 
just the day before, as a replica of the sketch of a lens mold 
experiment which he gave Gold in June 1945. In each case 
David Greenglass testified that he prepared the sketch en¬ 
tirely from memory. 

Gold’s testimony was illuminating on two matters not 
immediately connected with the lens mold episode. 

In the first place, his account of his relations with Yakov¬ 
lev indicates that extreme care was used in avoiding sur¬ 
veillance; and his instructions to David Grecnglass about 
possible informants show that corresponding care was used 
in considering approaches to any possible new source of in¬ 
formation. 

In the second place. Gold’s testimony indicates, what is 
well known anyway, the paramount importance attached to 
the disclosures made by Fuchs. Yakovlev first directed Gold 
to see David Greenglass on Gold’s return from meeting 
Fuchs in Santa Fe. Gold protested that the success of a 
major mission should not be imperiled for the sake of a 
minor one. But Yakovlev insisted, and his orders were fol¬ 
lowed. Yakovlev later told Gold, according to Gold’s testi- 
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mony, that the material about the lens mold which David 
Greenglass had given Gold was “extremely excellent and 
very valuable.” 

David Greenglass worked specially on the lens mold proj¬ 
ect. No interest in any information from him about any 
other feature of the work at Los Alamos comparable to the 
interest in the lens mold shown by Gold and Yakovlev ap¬ 
pears to have been taken by any other espionage agent of 
anything like their experienee and standing. David Green¬ 
glass was a speeialist on the lens molds as seen by a ma- 
ehinist. Fuchs, with whom Gold testifies he was in touch as 
late as September ig, 1945, capable of supplying gen¬ 
eral information about the bomb, together with informa¬ 
tion about the mathematics, physics, and chemistry of 
atomic energy far beyond Greenglass’s comprehension. 
Fuchs’s confession has been kept secret in England. Never¬ 
theless there appears to be a general opinion among atomic 
scientists that he passed on all the information needed 
about the work done on the general characteristics of the 
bomb up until the fall of 1945, together with highly diffi¬ 
cult technical and specialized information which he among 
the atomic spies working in the United States was best 
qualified and best placed to acquire and transmit. 

The third episode of supposed atomic espionage, as to 
which David Greenglass is the principal, in effect the only 
witness, is the episode of the “cross section of the bomb” 
(489 ff.). 

David Greenglass testified that on his furlough in January 
1945, Julius Rosenberg gave him “a description” of the atom 
bomb, a bomb of the type which was to be used at Hiro¬ 
shima. The description was given in order to enable David 
Greenglass to know what to look for. During the next 
months David Greenglass gathered new information not 
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only about the lenses, on which he was employed, but also 
about other features of the bomb. As a result when he and 
his wife were in New York on furlough in September 1945, 
living at his mother's apartment, he gave Julius Rosenberg 
a sketch of a more advanced bomb, together with descrip¬ 
tive material. He testified that Julius Rosenberg gave him 
$200 for the sketeh and material. He also testified that 
Ethel Rosenberg edited and typed his deseriptive material. 
As in the case of other alleged episodes of espionage, the 
Rosenbergs denied every feature of his, and his wife's, tes¬ 
timony tending to connect them with espionage. 

David Greenglass testified that he gathered information 
about general features of the bomb in the following way. 

Q. [by Mr. Cohn], After he [Julius Rosenberg] gave you 
that description, the Hiroshima type, did you, in ensuing 
months, gather information concerning the atom bomb? 

A. I did. 

Q. Will you tell us just how you went about that? 

A. I would usually have access to other points in the project 
and also I was friendly with a number of people in various 
parts of the project and whenever a conversation would take 
place on something I didn't know about I would listen very 
avidly and question . . . 

. . . the speakers as to clarify what they had said. I would 
do this surreptitiously so that they wouldn't . . . 

I would do it so they wouldn't know . . . 

Q. Now in addition to that fact, you yourself were working 
on various things used in connection with the experimentation 
used on the atom bomb? 

A. That is correct. 

Q. Is that correct? 

A. Yes, sir. 

Q. Such as this high explosive lens? 

A. High explosive lens molds were made in my shop and I 
got—as a matter of fact, there were molds used on the atom 
bomb (494-495). 
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This is the only account which the prosecution got from 
David Greenglass of the means by which he got informa¬ 
tion about any other feature, apart from the lenses, of the 
atom bomb. 

On cross-examination David Greenglass gave two exam¬ 
ples of the activities described more generally on his direct 
examination. In one case he simply “came into a room” and 
talked with a scientist and a non-scientist there about a 
machined piece of material, which they said was “neutron 
source.” In another case a scientist brought him material 
for machining; he went “over to his place” (the scientist’s 
place), and got him into conversation. “I would say, ‘what 
is the idea?’ He would tell me the idea.” (See 623-628.) 

As a result of these inquiries, David Greenglass, accord¬ 
ing to his testimony, was able to say, when Julius Rosen¬ 
berg called on him one morning during his furlough in 
September 1945, “I think I have a pretty good description 
of the atom bomb.” David Greenglass testified that in the 
course of the ensuing conversation Julius Rosenberg gave 
him the $200. Julius Rosenberg asked him to get his ma¬ 
terial ready at once, and left. 

David and Ruth Greenglass then had a “combination 
breakfast and lunch.” Ruth Greenglass made some objec¬ 
tion to giving further information, but her husband was de- 
tennined to go ahead. After their meal, David Greenglass 
prepared some sketches and about twelve pages of writing, 
including descriptive material to explain the sketches, “some 
scientists’ names,” and “some possible recruits for espion¬ 
age.” About two o’clock in the afternoon or later David and 
Ruth Greenglass drove in her father’s car to the Rosen- 
bergs’. Here David Greenglass gave Julius Rosenberg the 
sketches and writing. They joined in editing the descriptive 
material for grammar, and Ethel Rosenberg typed it. Ruth 
Greenglass corroborated the outlines of her husband’s tes¬ 
timony about the part of the episode that took place in 
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New York, except that she was unable to say anything about 
the contents of the papers that he gave to the Rosenbergs. 

David Greenglass was arrested on June 15, 1950. No ref¬ 
erence to the episode of the cross section of the atom bomb, 
“the atom bomb itself” in Mr. Cohn’s words, appears to 
have been made in the proceedings until the second week 
of the trial, the afternoon of Monday, March 12, 1951. 
There is no reference to the episode in any of the indict¬ 
ments. The prosecution, as is required in a capital case, listed 
the witnesses it expected to call. It named a number of 
prominent scientists, including Professor J. R. Oppenheimer 
and Professor Harold C. Urey. It actually called only Dr. 
Walter S. Koski among the scientists; there is no indica¬ 
tion that any representative of the government talked with 
any other of the scientists about the case; and no representa¬ 
tive of the government did in fact ever talk with Professor 
Urey about the case in advance of the trial. Though the 
government’s list may well have created the impression that 
it had the dominant scientists in the country on its side, if 
the indictments had mentioned the cross section of the 
bomb the defense would have been given notice, at any 
rate, that a line of proof was to be presented which would 
require the presence of any qualified scientist it could find. 

On the afternoon of March 12, 1951, David Greenglass 
gave his testimony, presenting for the first time the account 
of the cross-section episode which has already been given. 
Again, the government introduced a sketch as a reproduc¬ 
tion of the original sketch supposedly given to Julius Rosen¬ 
berg in September 1945. David Greenglass testified that 
the sketch was “a replica of the sketch, cross-section of the 
atomic bomb” with “Maybe a little difference in size; that 
is all,” but otherwise like the sketch he gave to Julius Rosen¬ 
berg in September 1945. Some of the descriptive material 
was apparently reproduced to go with the sketch. David 
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Greenglass gave no further testimony about the new sketch, 
or the time when or the circumstances in which it was made. 
(Cf. 611, the court’s first question, which seems, however, 
to refer to the other sketches; see 609.) 

At this point, Mr, Emanuel Bloch moved that the sketch 
be impounded “so that it remains secret to the Court, the 
jury and counsel.” His motion led to a colloquy with repre¬ 
sentatives of the Atomic Energy Commission and the Joint 
Congressional Committee on Atomic Energy, present in 
court; and to a discussion at the bench, in which sub¬ 
stantial agreement was reached. While the press was 
finally admitted, the other spectators were required to 
leave the courtroom. Under the same conditions later in 
the trial, a qualified witness, Mr. John A. Derry, an engineer, 
who had been associated with the original Manhattan 
Project and was still with the Atomic Energy Commission, 
was shown the sketch and questioned about it. He testified 
that the sketch did “concern” or was “the bomb we dropped 
at Nagasaki, similar to it”; that from it a scientist, or the 
witness himself, could “perceive what the actual con¬ 
struction of the bomb was ... To a substantial degree”; 
and that it did “demonstrate substantially and with sub¬ 
stantial accuracy the principle involved in the operation of 
the 1945 atomic bomb.” 

The only senior scientist who has publicly criticized the 
conviction. Dr. Harold Urey, considers it possible that 
under the conditions at Los Alamos in 1945 a man in David 
Creenglass’s position could have gotten access to the kind 
of information which Dr. Urey supposes that the sketch 
reproduces. He also considers it possible that a machinist 
with David Creenglass’s training and experience could as¬ 
similate and transmit this kind of information, and that it 
would have been valuable to foreign scientists or engineers 
working on the problem of the atomic bomb. He apparently 
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assumes that the information must relate to the housing of 
the Nagasaki bomb. He considers it clear that a man of 
David Greenglass’s training and experience could not 
acquire, assimilate, or transmit the mathematics, physics, 
and chemistry which made the atomic bomb a novelty in 
the history of weapons. It is the mathematics, physics, and 
chemistry, in significant quantities, which Fuchs was quali¬ 
fied to transmit and is thought to have transmitted, quite 
possibly along with the mechanical features of the housings 
as well. Dr. Urey has expressed no opinion about David 
Greenglass’s capacity to reproduce such a sketch as he may 
be supposed to have given Julius Rosenberg in September 
1945, some six years later, from memory. Dr. Urey has also 
expressed no opinion whether David Greenglass’s testimony 
shows that he in fact got the access, which was possible in 
1945 at Los Alamos, to the kind of information that would 
have enabled him to make such a sketch as he may be sup¬ 
posed to have given Julius Rosenberg in September 1945. 

While impressions about the precise character of the 
information to which David Greenglass’s testimony refers 
may have influenced the sentence, and perhaps—^however 
illogically—the verdict as well, they are certainly not log¬ 
ically relevant to the issue of guilt. 

'The strong portion of the government’s case has been 
sketched, it is hoped fairly, in this chapter. 'The jury could 
have believed the testimony thus far outlined, and the 
conviction is to that extent justified, whatever one may 
think about the sentence. 

If the prosecutors had limited themselves to the testi¬ 
mony so far described, they would perhaps have made a 
stronger case for history, if not for the jury. We shall turn 
shortly to more questionable lines of evidence. 

In the meantime, however, one or two preliminary re¬ 
marks about the evidence here described may be in order. 



THE CASE—CONSPIRACY TO COMMIT ATOMIC ESPIONAGE 39 

The testimony with respect to the lens mold episode is 
the most persuasive of any of the three lines of testimony 
thus far outlined. 

Our impression of the first episode, the transmission of 
names of scientists engaged and other information about 
the Los Alamos project, must be affected by indications 
that Ruth Greenglass had memorized a considerable num¬ 
ber of phrases. The phrases were in each case so vivid and 
detailed as to add, at first hearing, to the verisimilitude 
and the convincing quality of her testimony. True testi¬ 
mony may of course be memorized. For an inexperienced 
witness, some memorizing and coaching may indeed be 
indispensable. But on the whole, memorized testimony is 
apt to be less convincing than spontaneous testimony. 

The silence of the record over a period of about nine 
months, from David Greenglass’s arrest through the time 
of the grand jury proceedings and the successive indict¬ 
ments until the day of his testimony on the subject, is 
bound to raise some doubts about his testimony as to “the 
cross-section sketch of the atom bomb.” During this period 
David Greenglass was in custody. Zealous FBI agents and 
prosecuting officials were doubtless pressing him to give 
as much information as possible. However it was done, 
there was some means by which the government could 
enable David Greenglass, Ruth Greenglass, and Gold— 
also in federal custody—to organize accounts of events 
which would correlate with each other. The importance 
attached to this episode at the time of the trial suggests 
that David Greenglass might have held it back because it 
was especially incriminating for him. On this view, it is 
unlikely that he would have produced it until such a time 
as he was given convincing assurance of lenient treatment. 
But it is quite as likely that he was aware that, on any 
view, the sketch of the cross section of the bomb would 
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seem to informed people less important, in the state of 
espionage in 1945, than the information about the lens 
mold. 

The testimony about the first and third episodes, apart 
from access and memory difficulties about the third epi¬ 
sode, is much simpler than the testimony about the four 
subepisodes of the lens mold episode. Moreover, only 
David and Ruth Greenglass testified to the occurrence of 
the first and third episodes, whereas Gold as well as the 
Greenglasses testified to the occurrence of the fourth sub¬ 
episode in the lens mold series. Gold is, indeed, by his own 
testimony, another accomplice and his testimony would 
not of itself be enough even to make the Greenglasses’ 
testimony admissible under the strict rules excluding un¬ 
corroborated accomplice testimony in the courts of the 
state of New York. He had been sentenced at the time 
when he testified and the temptations of hope for im¬ 
munity or a light sentence which must have existed for 
the Greenglasses could not affect him. Yet he must have 
looked forward to his eventual application for parole, and 
it seems not unlikely that there are some advantages for 
the cooperative anti-Communist witness in prison life com¬ 
parable to those which exist in the community outside 
prisons. On balance, it seems reasonable to say that his 
testimony adds something to the account of the final cli¬ 
mactic transfer of lens mold information at Albuquerque 
on that first Sunday in June of 1945. 

If we think, as the jury may have done, that Gold was 
telling the truth, his references to “Julius” are interesting. 
One of them is simply a reference to Ruth Greenglass’s 
supposed remark to him “that just before she had left 
New York City to come to Albuquerque she had spoken 
with Julius.” Another is a reference to something David 
Greenglass said after Gold’s return in the afternoon. “He 
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told me that if I wished to get in touch with him I could 
do SO by calling his brother-in-law Julius, and he gave me 
the telephone number of Julius in New York City.” 

In the absence of further testimony by Gold tending to 
connect the Rosenbergs with atomic espionage, we may 
find these references of limited significance. His third item 
of testimony about “Julius” seems at first more persuasive 
on the issue of the Rosenbergs’ guilt. He testified that Ya¬ 
kovlev had given him a piece of onionskin paper, on which 
were typed “Greenglass,” an Albuquerque address, and the 
words: “Recognition signal. I come from Julius.” As we 
have seen, the Greenglasses and Gold all testified to the 
use of some such phrase by Gold immediately after he 
asked whether this was Greenglass, and received an affirma¬ 
tive answer, at the beginning of his morning call on them 
in Albuquerque. If he was telling the truth, the use of the 
name “Julius” in the “recognition signal” is the kind of 
coincidence which may play a considerable part in cir¬ 
cumstantial proof. A simple coincidence, or more com¬ 
monly an accumulation of coincidences, may seem so un¬ 
likely an accident that it may be taken to call for an 
explanation by something other than accident. The 
strength of evidence of this sort will depend in each case 
on the observer’s generalization, drawn from his everyday 
experience of life or sometimes from his special knowledge. 

Whatever the significance of the naming might other¬ 
wise be, its consideration leads us at once to a particular 
difficulty in believing Gold’s testimony. If the recognition 
signal refers to Julius Rosenberg (or to Klaus Emil Julius 
Fuchs) it is inconsistent with a principle of espionage 
which Gold clearly stated at another point in his testimony. 
'This is the principle that any individual engaged in espion¬ 
age should know as few names as possible of others engaged 
with him, in order to avoid the possibility of slips in con- 
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versation and to decrease the scope of possible testimony 
in case of legal proceedings. The application of the prin¬ 
ciple was limited, for reasons which can be inferred, in 
Gold’s relations with Fuchs and Greenglass; but no reason 
suggests itself why Gold should be told, or should know, 
either name of Julius Rosenberg. Indeed the recognition 
signal, though it may have been a sensible precaution, 
seems in the story an unnecessary duplication. The Jello 
box part was described as an adequate recognition device. 
Apart from tlie recognition signal and the reported re¬ 
marks, one by Ruth Greenglass and the other by David 
Greenglass, Gold’s testimony gives no other indication 
that he knew, or ever heard of, either of the Rosenbergs. 

The Greenglasses’ testimony about the lens mold epi¬ 
sode is by itself the most convincing sequence of testimony 
which they gave. There are some difficulties with it as the 
trial record stands, and these will be referred to later in 
connection with the significance of the evidence offered on 
the motion for a new trial. As it stands on the trial record, 
it reads like the sort of story a jury might well believe. It 
is not very complex, nor does it depend on any very striking 
correlation between the stories of the two witnesses (or 
between their stories and that of Gold). But on the whole 
their stories do seem consistent with each other, and they 
do have a degree of complexity. In some circumstances, at 
any rate, a degree of complexity is some assurance, though 
often by no means conclusive assurance, of truth. It is gen¬ 
erally harder to make a consistent complex fabrication 
than to tell a complex truth. 

Here, however, a special difficulty with accomplice testi¬ 
mony, applicable to both Gold and the Greenglasses, needs 
to be remembered. Zealous police officials and prosecutors 
may, whether or not on purpose, derive help in expanding 
their investigations from the hope which accomplices may 
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have of the familiar advantage of giving “state’s evidence.” 
In addition, an accomplice, if he has himself participated 
in criminal activities of any complexity, will have an impres¬ 
sive story with which to start. If he wishes, for any reason, 
to add someone to the story, he needs only to invent a 
part for him, or to give him a part actually played by some¬ 
one whom the witness wishes to protect or who (like Ya¬ 
kovlev or perhaps an unnamed subordinate of Yakovlev or 
perhaps someone else) is beyond the reach of the prose¬ 
cutors. 

The deliberate study of a record gives the reader one 
advantage over a jury, to be put against the undoubted 
disadvantage of not having seen the witnesses. A reader 
can quietly examine a story over a considerable period, as a 
jury cannot possibly do in the tension created by the events 
of a trial and the need for a decision one way or the other 
within a somewhat limited time. 

Apart from Gold’s references to “Julius,” whatever they 
may mean, the Greenglasses’ testimony is the only evidence 
that tends in any way to connect the Rosenbergs with any 
act of atomic espionage. If the reader will consider the tes¬ 
timony referring to the most complex occurrences, the 
Jello box incident in New York and the Gold visit in Albu¬ 
querque, he will see how easily the witnesses, by slightly 
transforming slightly different events, could have included 
the Rosenbergs in their accounts of their own atomic es¬ 
pionage. The weight of the Greenglasses’ testimony, and 
of Gold’s as well, depends on their personal reliability. If 
evidence of their unreliability appears, it will affect the 
entire case of atomic espionage made against the Rosen¬ 
bergs. 

At the risk of anticlimax, reference should be made here 
to three other alleged acts of espionage by Julius Rosenberg 
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of which David Greenglass says Julius Rosenberg told him. 
In an interval of editing and typing the bomb cross-section 
material, Julius Rosenberg, according to David Grcenglass's 
testimony, told Greenglass that he had taken “the proxim¬ 
ity fuse"' in his briefcase “when he was working at Emerson 
Radio'’ and given it “to Russia” (510-512). Greenglass fur¬ 
ther testified that in 1947 Julius Rosenberg told him that 
he had gotten information “from one of the boys” about 
a sky platform project (518-519). According to Greenglass, 
Julius Rosenberg told him on another occasion, apparently 
after April 1, 1946 (519, 658-659, 1060), that “they had 
solved the problem of atomic energy for airplanes,” and 
“that he had gotten the mathematics on it . . . from one 
of his contacts.” The only conversation remotely related to 
any of these topics which Julius Rosenberg testified that 
he could recall was one at their shop, occasioned by a 
magazine article about the sky platfonn (1107-1109). 

The implausibility of these three items of testimony, 
and a fantastic quality in the latter two, reflect indeed on 
the dependability of David Greenglass. When in the au¬ 
tumn of 1953 he made a statement for Mr. Roy Cohn and 
Senator McCarthy about Julius Rosenberg’s association 
with the alleged Fort Monmouth or Signal Corps spy ring, 
which he had not mentioned at the trial, he gave new 
reason for doubt about his reliability. (See Appendix 3.) 
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The Case—Rewards and Instruments 


VVE TURN now to a line of testimony which, even as 
it was given at the trial, weakens the government’s case. 
In the light of the new evidence offered on the motion 
for a new trial, the government’s own account of these 
matters given at the trial raises still more questions about 
the prosecution’s case. 

Julius Rosenberg received a degree in electrical engineer¬ 
ing from City College, New York, in 1939. In 1940 he was 
employed as an engineer, working in New York for the 
Army Signal Corps. His salary went from $2000 to $3600 
a year. He lost this job in February 1945, on a complaint 
about his “communism.” For most of the rest of the year 
he worked in New York for the Emerson Radio Company, 
one of the companies with which he had been working for 
the Signal Corps. Here he earned about $100 a week. 

From late 1945 to the time of his arrest he participated 
in a succession of small businesses, formed and financed by 
members of his family and some others. In the spring of 
1946 David Greenglass became a foreman, stockholder, 
officer, and director in the particular business that con¬ 
tinued, with refinancing and change of name, as Julius 
Rosenberg’s occupation. The little company operated a 
machine shop. The business succeeded for a time, and 
then went badly. There was considerable friction between 
David Greenglass and Julius Rosenberg. David Greenglass 
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left the business in 1949, and in May of 1950 discussion 
was still going on about the compensation which was to be 
paid him for his stock. 

The Rosenbergs lived from 1942 to 1950 in a three-room 
eleventh-floor apartment in Knickerbocker Village, in Man¬ 
hattan. They had two small sons, Robert and Michael, four 
and eight years old at the time of the trial. The rent of 
their apartment began at $45.75 a month in 1942 and 
went to $51 in 1950. Expenditures on clothes and furni¬ 
ture, according to testimony at the trial, were in proportion 
to the rent. 

David Greenglass and Gold both testified that Gold paid 
David Greenglass $500 in Albuquerque on June 3, 1945. 
Julius Rosenberg denied giving either of the Greenglasses 
any money in connection with espionage. (He made some 
personal loans to David Greenglass while they were in busi¬ 
ness together. Gonflicting testimony about some other 
payments by Julius Rosenberg to David Greenglass just 
before David Greenglass’s arrest is considered in Ghap- 
ter 5.) 

There is only one suggestion in the record of the trial 
that Julius Rosenberg may have gotten any money to spend 
on himself or his family, in connection with his alleged 
espionage. Ruth Greenglass, under examination by Mr. 
Kilsheimer, testified that at the party where the Jello box 
was cut, Ethel Rosenberg told her “that it sometimes cost 
him [Julius Rosenberg] $50 to $75 an evening to entertain 
his friends” (691). Ethel Rosenberg denied that she had 
made such a statement (1319). As she and her husband 
denied every act of espionage of which they were accused, 
so they specifically and repeatedly denied receiving or 
spending any money as a reward for, or a means of con¬ 
ducting, espionage. The government indeed did not seek 
to prove that they received any money for their own use. 
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David Greenglass, under examination by Mr. Cohn, tes¬ 
tified that Julius Rosenberg told him in January 1945 that 
he had received other rewards for espionage. 

He said he received a citation. 

Q. Did he describe the citation at all? 

A. He said it had certain privileges with it in case he ever 
went to Russia (523). 

Julius Rosenberg denied ever saying anything of the sort, 
or receiving any such citation (1133). 

It is not easy to understand what sort of thing this cita¬ 
tion is supposed to have been. David Greenglass indeed 
testified only that Julius Rosenberg had told him about it. 
It was, however, evidently meant to be taken seriously. 
Radio honors are said to have been given Soviet spies in 
foreign countries in wartime. The word “citation,” how¬ 
ever, suggests in the present context a document, with a 
reference to what the recipient has done, a statement of 
approval, and perhaps—^here—some statement about the 
privileges that go with it. It is hard to believe that such a 
document was ever given anyone on account of espionage 
while he was engaged in espionage or subject to any risk of 
prosecution for espionage. Even if it were kept locked up, 
it would involve some risk. In any case, it would be super¬ 
fluous, for purposes of espionage. It is hard to suppose that 
a witness could report seriously that an alleged spy had told 
him seriously about any such “citation.” 

David Greenglass testified that, at the same time evi¬ 
dently, Julius Rosenberg told him that “he had gotten a 
watch as a reward,” and showed him the watch (521). 
David Greenglass also testified that Ruth Greenglass told 
him later that Ethel Rosenberg had “received ... a 
woman’s watch” (521). 

There were extensive cross-examinations of the Rosen- 
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bergs about these watches. Mr. Saypol in cross-examining 
both Julius and Ethel Rosenberg devoted particular atten¬ 
tion to a watch which Julius Rosenberg testified that his 
father, a “clothing operator,” had given him, and that he 
had lost on a train trip (1228-1235, 1344-1346). Nothing 
came of these examinations, except some light on watches 
as one of Julius Rosenberg’s hobbies. (Another was evi¬ 
dently family photographs.) Reading them in cold print, 
one cannot avoid the conclusion that Mr. Saypol was using 
a familiar device to build up the charge and transform it 
into proof in the jury’s minds. 

The most interesting and instructive of the lines of evi¬ 
dence about rewards and instruments is that relating to 
the console table. The Rosenbergs testified that from 1944 
or 1945 to the time of their arrest there was just one con¬ 
sole table in their apartment. Ethel Rosenberg testified 
that it was not as good a piece of furniture as their “break 
front.” Julius Rosenberg testified that he bought it at 
Macy’s for “about $21.” Tlieir testimony loses some of its 
force in the reading, and doubtless lost some in the hearing, 
from their failure to produce the table at the trial, or to 
explain why they did not do so. 

David and Ruth Greenglass between them testified in 
answer to questions about “that” table, the one about 
which they testified, to seeing it in the apartment as late as 
1949. (As a result of difficulties in the business, the families 
were perhaps seeing less of each other then than formerly.) 
In his cross-examination of the Rosenbergs, Mr. Saypol 
seems to have made it part of the government’s case that 
the same table, in the same condition, was there from at 
least 1946 until the time of the Rosenbergs’ arrests. The 
FBI first visited the apartment early on June 16, after their 
first meeting with David Greenglass, which had ended at 
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two the same morning with David in confinement, before 
any knowledge of this meeting could have reached the 
Rosenbergs. The government introduced no evidence about 
the few pieces of furniture then in their small living room. 
By the time of the Rosenbergs’ arrests Ruth Greenglass, 
according to her testimony, had told the FBI her entire 
story. Before the apartment was closed and the furniture 
sold, at the very latest, David Greenglass, according to his 
testimony, had told the FBI his entire story. By Ruth 
Greenglass’s account, and Mr. Saypol’s insinuation, the 
table was in any event a sufficiently striking piece of furni¬ 
ture. It is hard to believe that if the Greenglasses’ story is 
true the FBI would have overlooked the table when they 
first entered the apartment to see Julius Rosenberg or later 
searched it. They did search it, and they picked up various 
items—watches, family photographs, a can for Spanish 
relief contributions—which played some part at the trial. 

In reading the trial record, it is hard to understand why 
the government did not produce the table, explain its fail¬ 
ure to do so, or introduce testimony that no such table was 
in the apartment. The prosecution must have taken some 
pains to find and prepare the maid who worked for the 
Rosenbergs by the hour three times a week in 1944 and 
1945, and who was to testify about the console table which 
she then saw. Why did the prosecution not explain, at 
least, what comparable efforts it had made to locate the 
table itself? 

These were the questions which we asked each other in 
Chicago as we studied the record before there was any 
news of the table in the elder Mrs. Rosenberg’s apartment 
in March of 1953. Until then, however, the government’s 
failure to produce or hunt for the table was no more inex¬ 
plicable than the similar failure of the defense. Now, if 
the uncontroverted affidavits of defense witnesses who have 
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never been heard are taken provisionally as true, the expla¬ 
nation is clear. Defense counsel and the defendants them¬ 
selves, in a perfectly understandable way, lost track of the 
table. The government's agents did not see “the table” 
when they first entered the apartment, or pick it up at the 
time of the Rosenbergs’ arrests, or hunt for it later, because 
there was no such table as their witnesses described; and 
the witnesses, and perhaps the government’s representa¬ 
tives as well, cannot have believed that there ever was such 
a table. Neither were the government’s agents in a position 
to say that the Rosenbergs’ table was not in place when 
they first entered the apartment, and saw its modest fur¬ 
nishings. 

'The table in the elder Mrs. Rosenberg’s apartment, if 
the uncontroverted affidavits of witnesses who were ready 
to testify on a new trial be taken as true, makes the facts 
abundantly clear. 'The situation should indeed have been 
equally clear, as it was to Dr. Harold Urey, to anyone who 
had only the original record to go by. The presentation of 
the evidence by Mr. Cohn, Mr. Kilsheimer, and Mr. Say- 
pol, including Mr. Saypol’s statements in his “summation,” 
is an example of considerable skill in the art of rhetoric. It 
can, however, be followed. It is worth examination for its 
own sake, as well as for the light it sheds on the nature of 
the testimony which could be given by the Greenglasses, 
on whose word the Rosenbergs’ convictions depended.* 

At the outset, the reader should notice that it is think¬ 
able that elements in the prosecution’s account of the table 
could have occurred, in a considerable number of permuta¬ 
tions and combinations, in a variety of time sequences. 

^The table appears at the following points in the record, in direct 
examinations, cross-examinations, summations, and charge: David Green 
glass: 521, 630; Ruth Greenglass: 706, 761; Julius Rosenberg: 10^4, 
1136, 1205; Ethel Rosenberg: 1297, 1355; Evelyn Cox: 1406; defense 
summation: 1484; prosecution summation: 1527; charge: 1561. 
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There may, for example, have been different tables there 
at different times, or one table may have been in different 
eonditions at different times. Though there is no testimony 
to support such a possibility, there may have been no table 
there when the FBI first visited the apartment. The reader 
should ask himself first whether any possible version makes 
the prosecution’s account seem trustworthy; and second 
whether it is not the fact, as has just been said, that the 
prosecution’s case puts in issue the presence in the Rosen¬ 
berg apartment of a single console table, without any indi¬ 
cation of a change in character, from 1946 to the time of 
their arrest, Julius Rosenberg’s on July 17 and his wife’s on 
August 11, 1950. 

The first reference to the console table at the trial was 
made by David Greenglass, under direct examination by 
Mr. Cohn. This was the last thing in the Monday afternoon 
session at which David Greenglass had testified to giving 
the sketch of the “cross section” of the bomb, “the bomb 
itself.” The reference to the console table came just after 
the witness’s testimony about the two watches and just 
before his testimony, the following morning, about the 
“citation.” 

Q. [Mr. Cohn]. Now, was there anything else that they 
received which they told you about? 

A. I believe they told me they received a console table from 
the Russians. 

Q. A console table? 

A. That is right. 

Q. When did they tell you about that? 

A. That was after I had gotten out of the army [1946]. 

Q. Did you ever see that table? 

A. I did. 
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Q. At their home? 

A. I did. 

Two days later Ruth Greenglass, on direct examination 
by Mr. Kilsheimer, testified as follows: 

Q. Now, from time to time during the years 1946, 1947, and 
1948 did you and your husband visit the Rosenbergs at their 
apartment? 

A. Very infrequently. . . . 

Q. But you did visit them from time to time? 

A. Yes. 

Q. Now, on any of these visits did you notice any particular 
piece of furniture in the Rosenberg apartment? 

A.- [sic: there appears to have been no reply, or 

an indistinct one.] 

Q. When was this, as best you can recall? 

A. I think it was 1946. 

Q. And what piece of furniture did you notice? 

A. Mahogany console table. 

Q. Did you have a conversation with the Rosenbergs con¬ 
cerning that table? 

A. Yes, I did. 

Q. And was your husband also present? 

A. I think he was, yes. 

Q. Now will you tell us what that conversation was in con¬ 
nection with this console table as best you can recall it? 

A. I admired the table and I asked Ethel when she bought a 
new piece of furniture; she said she had not bought it, she had 
gotten it as a gift and I said it was a very nice gift to get from 
a friend, and Julius said it was from his friend and it was a 
special kind of table, and he turned the table on its side to 
show why it was so special. 

Q. And what did he show you when he turned the table on 
its side? 

A. Tliere was a portion of the table that was hollowed out 
for a lamp to fit underneath it so that the table could be used 
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for photograph purposes, and he said when he used the table 
he darkened the room so that there would be no other light 
and he wouldn’t be obvious to anyone looking in. 

Q. And did Julius Rosenberg tell you what he photographed 
using the table? 

A. Yes. He took pietures on mierofilm of the typewritten 
notes. 

In the day intervening between the two passages just 
quoted David Greenglass testified about the table under 
cross-examination by Mr. Emanuel Bloch. He testified that 
the console table was “used for photography,” that “Julius 
told [him] that he did pictures on that table.” In response 
to the question, “Were you ever at the Rosenbergs’ house 
when food was served on that table?” he answered: “I might 
have been.” He testified that this was the only console 
table he had seen in the Rosenbergs’ living room and that 
he last saw it “some period between ’46 and ’49. I can’t 
place it.” 

Ruth Greenglass under cross-examination by Mr. Alex¬ 
ander Bloch testified that she had last seen the console 
table at the Rosenbergs’ apartment in 1948 or 1949, appar¬ 
ently—judging both from her earlier testimony on direct 
examination and from her response to a question on cross- 
examination—the last time she was there. She said, “I 
think I was there in 1949.” In response to the question, 
“What part of 1949?” she said, “Probably the beginning.” 

The Rosenbergs gave their account of their console table 
under direct examination. Under cross-examination, Julius 
Rosenberg said he last saw it when he was arrested (1211). 
Ethel Rosenberg seems to be giving the impression that it 
was there until the time of her arrest (1358). In any event, 
it was for the prosecution to show any change in the iden¬ 
tity, condition, or location of the table, and prosecuting 
counsel neither introduced any evidence of such a change 
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nor asked any question designed to elicit any answer about 
any change in its identity, condition, or location. 

On the contrary, Mr. Saypol’s cross-examination of the 
Rosenbergs clearly proceeded on the assumption that they 
were talking about only one table and it was without any 
reference to any change. 

Here indeed Mr. Saypol begins the sleight of hand by 
which he will finally identify the table described by Ruth 
Greenglass with a table shown to the jury in two photo¬ 
graphs. He does not and could not say in words that the 
photographs show a table with the characteristics described 
by Ruth Greenglass, but he leads the jury to think so, in 
spite of their eyes, as clearly as if he had said so. When we 
come to Mr. Saypol's summation about the maid, Evelyn 
Cox, we shall find that her testimony about the table shown 
in the photographs is treated as the equivalent of testimony 
that she saw such a table as that described by Ruth Green¬ 
glass. 

Mr. Saypol first made use of the photographs on the 
cross-examination of Julius Rosenberg, who testified that 
the Rosenbergs’ table was “much plainer looking than” 
the table shown in the photographs. On the cross-examina¬ 
tion of Ethel Rosenberg, Mr. Saypol again produced the 
pictures. He asked Ethel Rosenberg “which of these tables 
resemble the console table that your husband, you say, 
bought at Macy’s?” Mr. Emanuel Bloch observed: “Well, 
there is no such testimony, your Honor, that these are the 
tables. I believe Mr. Saypol introduced these to show a 
resemblance.” 

“The Court. He just asked her which of the tables did 
it resemble. 

“Mr. E. H. Bloch. I am sorry. I didn’t hear the word 
'resemble,’ that is why I got up.” 

Ethel Rosenberg then answered Mr. Saypol’s question. 
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She said that the pictures “look a lot more fancy than what 
I had, but I would say that [they have] some similarity.” 

Mr. Bloch has made his point, but there are limits to 
the extent to which defense counsel may usefully labor 
such a point, and Mr. Saypol is on the way to identifying 
the photographs with the microfilm table, in his treatment 
of Mrs. Cox’s testimony in his summation. For Mrs. Cox, 
the Rosenbcrgs’ part-time maid in 1944 and 1945, did 
testify later, under direct examination by Mr. Saypol, that 
the pictures resembled the console table in their apartment 
then. And Mr. Saypol did represent in his summation, after 
the close of the evidence and after Mr. Bloch’s summation, 
that Mrs. Cox had testified to the presence of “the table” 
in the apartment. Nevertheless, she gave no testimony 
whatever, apart from her testimony about the photographs, 
as to the physical characteristics of the table. The photo¬ 
graphs did not show that the table photographed had any 
characteristic or device to make it a “special kind of table” 
equipped for use in microfilming. 

Before the cross-examination of the Rosenbergs was com¬ 
pleted, one other piece of evidence had been introduced 
about a characteristic of the table relevant not to its use 
in microfilming but to its suitability as a reward, its value 
in 1944. Though not under oath, Mr. Saypol in effect 
testified that no console table could have been bought in 
1944 in Macy’s for less than $85. A part of his cross- 
examination of Julius Rosenberg was as follows: 

Q. Now you bought this table in 1944 or 1945, during the 
war; is that right? 

A. That is correct, sir. 

Q. Did you have any trouble finding any furniture at that 
time? 

A. That was on the floor of Macy’s. 'There was a big display, 
many little tables were on the floor. 
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Q. The place was full of little tables? 

A. That’s right. 

Q. Don’t you know, Mr. Rosenberg, that you couldn’t buy a 
console table in Macy’s, if they had it, in 1944 and 1945, for 
less than $85? 

A. I am sorry, sir. I bought that table for that amount. 
[“About $21”.] That was a display piece, Mr. Saypol and I 
believe it was marked down. 

Q. You mean the place was full of marked-down tables? 

A. That is correct, sir (1211). 

The line between legitimate cross-examination and ques¬ 
tionable testimony by unsworn eounsel is doubtless some¬ 
times hard to draw. Even though defense eounsel, for 
reasons which have been suggested, did not object, this 
particular piece of cross-examination seems to amount to 
testimony. 

The defense introduced Mr. 'Thomas V. Kelly, a member 
of Macy’s legal staff, who testified that a search had been 
made for a record of the sale in question. Julius Rosenberg 
testified that he had paid cash but signed a slip for the 
purpose of arranging for delivery of the table. Mr. Kelly 
testified that some of Macy’s records for 1944 and 1945 
had been destroyed. He left it open whether delivery 
records might be found. Julius Rosenberg testified that he 
had been told that these records were kept by number. 
Until the last days of the case, Mr. Emanuel Bloch was 
working with Macy’s in an effort to locate the order for 
the delivery of the table. 

The Rosenbergs' former maid, Evelyn Cox, was one of 
the few non-accomplice witnesses introduced by the prose¬ 
cution on any issue of fact about the acts or lives of the 
Rosenbergs. (It is doubtful whether any of the non¬ 
accomplice witnesses would have been permitted to testify, 
or would have qualified the accomplice witnesses to testify. 
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under the New York statutory rule which prohibits ac¬ 
complice testimony unless it is corroborated by non-accom¬ 
plice testimony which itself “tends to connect the accused 
with the crime charged") As we have observed, Mrs. Cox 
testified under direct examination by Mr. Saypol that the 
pictures shown her were like the console table that she 
saw in the Rosenbergs’ apartment in 1944 and 1945 when 
she worked there by the hour three times a week. 

On direct examination she also testified that when she 
first saw the console tabic, as she recalled, in 1945, she 
asked Ethel Rosenberg about it. “It was such a pretty table 
and she said that a friend of her husband gave it to him 
as a gift. Then she added that he hadn’t seen him for a 
long time and it was a sort of a wedding present.” 

She also testified that “there [came] a time” when the 
table was put in the closet; and that Ethel Rosenberg said 
it was “because the place was too congested.” She testified 
that “the closet is a very large closet”; that she “saw [the 
table] in the closet several times.” To Mr. Saypol’s question, 
“And this table was there from that time on, standing in the 
closet?” she answered “Yes, sir.” 

Ethel Rosenberg had testified under cross-examination 
that she might well have put the table in the closet while 
making changes in the apartment. “1 may or may not have 
put it there, and I cannot recall, because there were any 
number of things I put into closets and took them” [szc]. 

Mr. Saypol in his summation was to treat the testimony 
about the presence of the table in the closet as evidence of 
“hiding.” 

Before coming to this summation, we may notice a few 
items in the testimony not concerned simply with the table, 
which throw some light on the table testimony. 

The only testimony in the entire record of the case that 
Julius Rosenberg ever developed any kind of photographs 
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is Ethel Rosenberg’s testimony that he was unsuccessful 
when he tried development as a hobby in 1950 (1360-1361). 
Julius Rosenberg testified that he had an old camera which 
he used, and that he sometimes borrowed other cameras 
(1143-1144). There is no evidence whatever that he ever 
made any microfilm photographs at all. In his cross-exam¬ 
ination of Ethel Rosenberg, Mr. Saypol asked whether a 
developer and trays were in the apartment when the FBI 
came. He thus implied, for the jury, that they were (1361). 
Ethel Rosenberg answered that she thought a developer 
was there. Julius Rosenberg’s attempt at the hobby would 
explain the presence of the developer. No other evidence 
about photographic equipment was presented. 

There is no evidence that the Rosenbergs’ apartment on 
the eleventh floor was not equipped with curtains or blinds 
and locks. 

As Dr. Urey has observed, anyone with any experience in 
microfilm work, such as many scientists have, would realize 
that a table of the sort described by Ruth Greenglass would 
be unique, if not unimaginable; and that a much simpler 
and less noticeable device would be a microfilm camera, 
kept—when not in use—in a locked case in a locked closet. 
No ordinary microfilm equipment, nothing at all like what 
Ruth Greenglass described, would have fitted such a table, 
and it is hard to visualize anything of the sort at all. 

Nevertheless we must recall finally the inferences which 
are to be drawn from the failure of the government to offer 
any testimony about what the FBI observed when they 
first entered the apartment the day after David Greenglass’s 
first questioning, or their efforts, if any were made, to locate 
the table later. It is a fair inference that no table with the 
physical characteristics vaguely described by Ruth Green¬ 
glass, or with the 1944 value attributed to such tables by 
Mr. Saypol, was there then; or, in the state of the record, 
at any other time. 
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Mr. Saypol’s summation was the climax of the line of 
evidence which we have been considering. In reaching it 
one may usefully keep in mind the half-dozen issues about 
the table. They may be summarized somewhat as follows; 

(1) Source; “the Russians,” gift, wedding gift; Macy’s. 

(2) Use: microfilming; household purposes. 

(3) Character: as described by Ruth Greenglass; ordi¬ 
nary. 

(4) Identity: like pietures; “plainer”; but turning, in 
the summation at least, into a representation that the 
pictures represent “the table” which, if it means anything— 
as the emphasis implies that it does—means “the table” 
described by Ruth Greenglass. 

(5) Price: not “less than $85”; “about $21.” 

(6) Presence in closet “several times”: “hiding”; mov¬ 
ing furniture. 

As to “source,” it will be noticed that a wholly new 
character appears at the end of Mr. Saypol’s summation. 
The preceding account of the evidence about the table will, 
it is hoped, enable the reader to deal fairly with the other 
parts of the quotation. 

The portion of Mr. Saypol’s summation dealing with the 
table is as follows: 

You heard the Rosenbergs testify here. You heard how anxious 
they were to help this country by telling the truth about their 
activities. You heard them tell about the $21 console table. You 
heard the testimony about what was done to that console table, 
so that it was used for microfilming. How strange, on the one 
hand, the testimony from the Greenglasses that that was a 
present from the Soviet, the testimony from the Rosenbergs 
that they paid $21 for it in 1944 and 1945, when furniture was 
scarce, at Macy’s; that it was delivered; and then a disinterested 
woman, even in the face of adroit eross-examination, resolute 
in her determination to tell the tmth, telling the truth, she 
saw the table. Mrs. Rosenberg said it was a wedding present 
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from a friend of Julius or her husband, whom they hadn’t seen 
for many years, and this remarkably strange behavior taking 
the best piece of furniture in the house and storing it in the 
closet—^why did they have to hide it? The source was from a 
friend, a friend with whom they had been working for ten 
years, in a type of activity which was perilous to the welfare 
of our country. 

It may be that such treatment of evidence is fairly com¬ 
mon in metropolitan criminal practice. Mr. Tliomas F. 
Murphy, as chief prosecutor, introduced in his summation 
at the end of the second Hiss trial an entirely new theory. 
This was a theory that the expert testimony showed not 
only that the Hiss typewriter was used to produce the 
typewritten documents, but also that Mrs. Hiss must have 
typed them.^ 

The skill used by Mr. Saypol in developing the table 
evidence is a symptom of the degradation of criminal 
justice in our metropolitan centers. In a capital case arous¬ 
ing—even more than the Hiss case—the passions associated 
with war, it has a peculiar significance. The rhetorical art 
is of the same sort as that used later by Mr. Roy Cohn, 
Mr. Saypol’s junior in the case, in helping Senator Mc¬ 
Carthy conduct his unsuccessful revolution against the 
Army, the Senate, and President Eisenhower. 

2 All experienced English judge, the Earl Jowitt, comments: ‘'Had this 
happened in England, I can hear the judge saying: ‘But, Mr. Murphy, 
have you laid any foundation for this suggestion in anything you have 
said to the expert witnesses who have dealt with this matter?' and when 
Mr. Murphy had replied, as he would have replied, in the negative, the 
judge would have continued: Then surely it cannot be right that you 
should advance a new theory when the proceedings have reached such 
a stage that Mr. Cross [defense counsel] no longer has an opportunity of 
answering this suggestion.'" The Strange Case of Alger Hiss, p. 320 
(American edition, 1953). 
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The Case—Near Espionage and 
a Night Trip 


The indictment and prosecution of the Rosenbergs cov¬ 
ered acts other than those relating to atomie espionage. 
The charge was a conspiracy, with others named (David 
and Ruth Greenglass, Harry Gold, Anatoli A. Yakovlev), 
to commit espionage in general, extending not only through 
the years of the main alleged acts of atomic espionage but 
through a later period of conspiracy, including alleged 
preparations for flight just before the time of David Green- 
glass’s arrest in June 1950. 

The co-defendant Morton Sobell was charged with being 
a party to this conspiracy. The case against him depended 
on his acquaintanceship with Julius Rosenberg, on the 
testimony of Max Elitcher, to which we are eoming, and 
on Sobell's trip to Mexico, with his family, soon after the 
arrest of David Greenglass. No testimony whatever was 
introduced tending to show his participation in atomic 
espionage. The evidence against him with respect to other 
types of espionage is weak, as we shall see. Nevertheless he 
received a thirty-year sentence. The case against him, such 
as it is, depends on the case against the Rosenbergs, though 
it is much weaker; and it was used as a feature of the case 
against the Rosenbergs. The two cases were interwoven, 
particularly the parts dealing with alleged attempts at non- 
atomic espionage and one alleged case of espionage of an 
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unspecified character. The theory that the facts charged 
constituted a “single” conspiracy is very questionable, and 
the reader should not be surprised if he has some difficulty 
with this theory of the case. When he comes to the facts, 
he may well have still more trouble. 

I’he government opened its case against the Rosenbergs 
with the testimony of Elitcher. It is sometimes useful 
simply to change the order in which a story is told in order 
to correct suggestions and compare matters that may other¬ 
wise not be compared. In particular, the testimony thus 
far outlined was designed, at the least, to characterize Julius 
Rosenberg as a rather sophisticated spy, accepted as a 
well-established member, though not a top member, of a 
spy hierarchy. The Elitcher account, from its beginning 
with 1944 to its end with 1948, characterizes Julius Rosen¬ 
berg as somewhat naive, even for an academic engineer. In 
three episodes of attempted and unsuccessful non-atomic 
espionage throughout this period, Julius Rosenberg appears 
as something of a simpleton. If Elitcher’s account is true, 
it may seem to weaken rather than strengthen the Green- 
glasses' testimony. 

There is, however, no reason, even in the light of the 
verdict, to think his account true. Elitcher testified that 
his wife was present at the beginning of the first, most im¬ 
portant, and most implausible of the three episodes. The 
government named her in its list of witnesses, but did not 
put her on the stand. Elitcher has since testified before 
the House Un-American Activities Committee and he may 
do so again. Nothing that he or his wife could say after 
the trial would be likely, however, to repair the effect of 
the government’s failure to call his wife to testify to the 
facts of this first episode. 

At the time of the Rosenbergs’ arrest, as at the time of 
the trial, Elitcher was in danger of a perjury prosecution. 
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in effect for falsely swearing that he was not a Communist 
on an application for federal employment. He was the 
sole support of his wife and two children (289). He has 
not been prosecuted. He was not charged as an accomplice 
with the Greenglasscs, the Rosenbergs, and Morton Sobell. 
On his own evidence he seems to have been an accomplice 
of Julius Rosenberg and Morton Sobell. (See 259 ff., 276.) 
His testimony is, in any event, open to all the objections to 
accomplice testimony. 

Whether Elitcher was not on his evidence an accom¬ 
plice in a conspiracy separate from the atomic espionage 
conspiracy involving Fuchs and Gold is another question. 
It is similar to a more important question to which we 
shall soon come, a question arising in the case of the 
Rosenbergs’ co-defendant, Morton Sobell. Elitcher’s testi¬ 
mony, together with evidence of Sobell’s alleged flight 
which will be discussed in the next chapter, is all that 
supports the conviction of Sobell and his thirty-year sen¬ 
tence. 

Three episodes of unsuccessful attempts at non-atomic 
espionage on the part of Julius Rosenberg are the subjects 
of Elitcher’s most important testimony about Julius Rosen¬ 
berg. The first is supposed to have occurred in June 1944, 
in Washington, five months before the first episode of 
alleged atomic espionage described in the Grcenglasses’ 
testimony. The second took place in September 1945, also 
in Washington. The third was in June 1948, in New York. 
In addition, Elitcher testified to conversations in which 
Julius Rosenberg is said to have talked about his own 
espionage activities with surprising freedom; to association 
between Julius Rosenberg and Morton Sobell; and to one 
episode, the most serious item in the case against Sobell, 
in which Elitcher testified that he saw Sobell and that 
Sobell told him that Sobell saw Julius Rosenberg engaged 
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apparently in a step in some undefined type of espionage. 

Elitcher (under direct examination by Mr. Saypol) de¬ 
scribed as follows Julius Rosenberg’s first attempt, so far 
as the record goes, at any kind of espionage. He said he 
himself had graduated as an electrical engineer from City 
College a year ahead of Julius Rosenberg, and knew him 
there, but not very well. He testified “I don’t recall very 
much of him” (217). He had known Morton Sobell, a 
classmate and another electrical engineer, since high school 
days. He remembered that Sobell and Julius Rosenberg had 
both interested him, in college days, in the Young Com¬ 
munist League. Sobell was, as Julius Rosenberg was to 
testify, a friend of Julius Rosenberg, though they had met 
rarely after their college days. As to Julius Rosenberg, 
Elitcher testified “I don’t recall attending any meetings 
with him.” 

Sobell had come to Washington late in 1938 and after 
a time got a job in the Bureau of Ordnance in the Navy 
Department, where Elitcher also was employed. Elitcher 
and Sobell had taken an apartment together, which they 
kept until Sobell left to study at the University of Michigan 
in 1941. Elitcher testified that he became a Communist 
Party member in 1939 at Sobell’s suggestion, and that they 
both belonged to the same group. “Sobell visited Washing¬ 
ton on about two occasions between 1941 and 1944,” ac¬ 
cording to Elitchcr’s testimony. Elitcher had not “seen” or 
communieated with Rosenberg between 1938 and June 
1944. The government introduced no evidence that Sobell 
or anyone else had prepared either Elitcher or Rosenberg 
for their meeting in June of 1944, nor did prosecuting coun¬ 
sel ask any questions designed to elicit an answer showing 
that cither Elitcher or Rosenberg was prepared for this 
meeting. 

Nevertheless one evening in June of 1944 during a busi¬ 
ness trip to Washington Julius Rosenberg called Elitcher; 
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came to their apartment for a visit; asked that Elitcher’s 
wife leave them alone; and when she had done so, urged 
Elitcher to bring him any useful secret information he 
might be able to get from the Bureau of Ordnance. Elitcher 
did not on direct examination testify about his own 
response; but on cross-examination he testified, “I told him 
I would see about it” (299). 

Elitcher’s wife was not called to testify about the oc- 
easion, though she was on the government’s witness list. 

Julius Rosenberg by implication denied asking that she 
leave them. He testified that he felt lonely in the evening, 
recalled that Elitcher was in Washington, called him and 
paid a simple social call, without any references to espionage 
at all (1149-1152). 

In September 1945, according to Elitcher’s testimony, 
Julius Rosenberg telephoned him one Saturday morning 
from the Union Station in Washington; came over for a 
fifteen- or twenty-minute call; and again asked him whether 
he “would want to contribute” to satisfy “a continuing 
need for new military information for Russia.” Elitcher 
testified: “I said I would see and if I had anything and I 
wanted to give it to him, I would let him know.” Julius 
Rosenberg placed the only possible corresponding visit in 
April 1945, and gave an entirely different account of it 
(1154-1157; cf. 309-315). 

There is no evidence that these conversations led to any 
transmission of information whatever, or to any completed 
espionage of any sort. Julius Rosenberg denied them both. 

In spite of the futility of these alleged conversations, 
Elitcher testified that on a trip to New York in 1948, ap>- 
parently in June, when Elitcher was thinking of leaving the 
Bureau of Ordnance, Julius Rosenberg urged him to stay 
at the Bureau and help with espionage. “Sobell was along 
and I recall that he agreed with Rosenberg in his trying 
to convince me to stay down at the Bureau of Ordinance 
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[sic]. However, I convinced him that I was not going to 
change my plans; I was going to leave Washington.” Julius 
Rosenberg denied that he had such a conversation with 
Elitcher (256-258; 1158). 

Such arc the attempts at espionage by Julius Rosenberg, 
if they went even so far as to be called attempts, to which 
Elitcher testified. Me testified also to three conversations 
with Julius Rosenberg, in two of which Julius Rosenberg 
is said to have referred to his espionage activities, in a quite 
unguarded way. In the conversations with Julius Rosen¬ 
berg, according to Elitcher’s testimony, there were occa¬ 
sional references to Sobell. Sobell himself appeared again 
in the story, first on a camping trip in 1944, then at the 
General Electric plant in Schenectady in 1946, and finally 
at the Reeves Instrument Company’s plant in New York, 
in 1947 and 1948. In the course of Elitcher’s conversations 
with Sobell there were, according to Elitcher’s testimony, 
references to Julius Rosenberg. Julius Rosenberg denied 
every alleged reference in his conversations to any espionage 
on his own part or on Sobell’s part, and every charge of 
espionage on Julius Rosenberg’s part which could be drawn 
from Elitcher’s testimony about his conversations with 
Sobell. 

Not unreasonably, in view of the weakness of the evi¬ 
dence against him, Sobell, following his lawyers’ advice, did 
not take the stand to testify. His lawyers’ judgment was 
doubtless based on their estimate of the risk that cross- 
examination and prosecutors’ insinuations about Commun¬ 
ism would prejudice the jury, and their hope that they 
could effectively bring out the weakness of the prosecution’s 
evidence. They doubtless knew that there was a risk that 
the jury, in defiance of the law, would draw an unfavorable 
inference from Sobell’s silence. One cannot say that in the 
circumstances of 1951 their judgment was mistaken, though 
the close estimates of probabilities involved in such a judg- 
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ment always invite criticism in the light of hindsight. The 
reader may remember that an inference of guilt from a 
defendant’s exercise of his right not to testify is not only 
forbidden by law, and by judicial instructions given in this 
and every case of the sort; such an inference is also, though 
at first sight plausible, unwarranted in logic, in view of the 
alternative explanations which are often, and certainly in 
this case, quite sufficient to account for an exercise of his 
right by a defendant. The prosecution, it will be recalled, 
must prove its case, beyond a reasonable doubt. 

Elitcher testified to two conversations with Sobell while 
Sobell was engaged on classified work at the General Elec¬ 
tric plant in Schenectady. In one, Sobell is said to have 
inquired about the existence of written reports about the 
fire control .system, a classified “confidential” project, on 
which Elitcher was working. Elitcher told him, in effect, 
that there was no such report as Sobell wanted, but that 
Elitcher might get him one when it was prepared. In the 
other, according to Elitcher, Sobell advised him to sec 
Julius Rosenberg again, and “implied that it had to do with 
this espionage business.” (This conversation led to one of 
those two conversations in which Julius Rosenberg, ac¬ 
cording to Elitcher, simply talked about his espionage, 
this time telling Elitcher to stay away, in view of a feared 
leak.) 

Elitcher testified to three conversations with Sobell after 
Sobell came to the Reeves Instrument Company in 1947. 
In the first two, according to his testimony, Sobell asked 
him for recruits for espionage. In cross-examination, it 
appeared how easily a natural inquiry about engineering 
personnel available for employment could be transformed 
in testimony into an inquiry about possible recruits for 
espionage. 

We have already considered the third of these last three 
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conversations, the one in which—according to Elitcher— 
Sobell and Rosenberg urged him to stay at the Bureau of 
Ordnance. 

We come finally to the only story of any complexity told 
by Elitcher about Sobell. As will be seen, there is a state¬ 
ment in it as to a remark by Sobell about Julius Rosen¬ 
berg. It is worth noticing that Elitcher first made a written 
statement of this story for the FBI after making two written 
statements for them which had no reference to it, after testi¬ 
fying once before the grand jury without mentioning it, and 
some five months after he was first questioned by the FBI 
(330-341). He testified that he first told the FBI about 
the supposed episode after his first two written statements, 
and before his appearance before the grand jury. 

In July of 1948, Elitcher, according to his testimony, 
drove his family (he then had one child) to New York to 
look for a job. On the way up he beeame fearful that some¬ 
one was following him. He was to stay at Sobell’s home in 
Flushing. They got there and put the child to bed. Then 
Eli teller told Sobell about being followed. Sobell was dis¬ 
turbed. After thinking about it, he told Elitcher that he had 
material too valuable to be destroyed, and “he [Sobell] 
wanted to deliver it to Rosenberg that night.” In the 
course of a diseussion “he [Sobell] insisted and said that he 
was tired. He asked me to go along. He said he was tired, 
and that he might not be able to make the trip back.” 
Elitcher finally agreed. “Upon leaving I saw him take what 
I identified then as a 35 millimeter film ean” (259-261). 

They drove some ten miles to Catherine Slip in lower 
Manhattan. Tliere Sobell got out and took the can with 
him. Elitcher parked, evidently by agreement. 

Sobell “came back approximately a half hour later or 
perhaps a little shorter, and as we drove off I [Elitcher] 
turned to him and said, ‘Well, what does Julie think about 
this, my being followed?’ 
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“He said ‘It is all right; don’t be concerned about it; it 
is O.K.’ He then said Rosenberg had told him that he once 
talked to Elizabeth Bentley on the phone but he was pretty 
sure she didn’t know who he was and therefore everything 
was all right. We proceeded back to the house” (261). 

If this story were not enough to oecasion doubts about 
Elitcher's veracity, it would do much to increase our doubts 
about the Greenglasses’ testimony. This loquacious Julius 
Rosenberg is hardly the spy of the Greenglasses’ accounts, 
experienced in atomic espionage, with secret microfilm 
apparatus in his apartment (and rewarded by a citation 
and a watch), now further matured by over two years more 
of experience and by association with those Russian agents 
whose rigorous practice was to be described by Gold. There 
is a serious internal inconsistency in the prosecution’s 
characterization of Julius Rosenberg. 

Moreover, our other doubts about Elitcher may be ac¬ 
centuated when we come to Elizabeth Bentley. She was 
to testify to receiving five or six calls from someone calling 
himself “Julius” between the autumn of 1942 and the 
autumn of 1943. Elitcher’s testimony as to what Sobell 
told him about Julius Rosenberg’s remark about Miss Bent¬ 
ley is implausible not only on its face but also because of its 
too perfect introduction to, and confirmation and exten¬ 
sion of. Miss Bentley's testimony. Miss Bentley first became 
famous, as a result of her testimony before a Congressional 
committee, in July of 1948. There is no testimony except 
hers as to espionage activity on the part of either of the 
Rosenbergs before June 1944, at the earliest. 

However skeptical one may be about Elitcher’s testimony, 
it is his account of this last episode which must have been 
largely responsible for Sobell’s conviction for violating the 
Espionage Act. 
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The Case—Flight 


Besides Elitcher’s testimony, there is only one other 
point in the case against Sobell. After the arrest of David 
Grcenglass, Sobell took a trip, vvdth his wife and two 
children, to Mexico. 

William Danziger, a friend of high school, college, and 
Bureau of Ordnance days, another electrical engineer, an 
acquaintance of Julius Rosenberg, testified under examina¬ 
tion by Mr. Cohn that he talked with Sobell at Sobell’s 
house about June 20,1950, shortly before Sobell’s departure. 
Sobell told him he was going “for a vacation,” by plane, 
to Mexico City. Later Sobell wrote him, with two enclosures 
to be forwarded to relatives of Sobell, with “M. Sowell” 
and a forgotten Mexico City address on the envelope. 
Danziger responded. Sobell wrote again, in answer it seems, 
with an enclosure for a relative, and “M. or Morty Levitov” 
(a relative’s last name) and a return address, apparently a 
different one, on the envelope. 

Somewhat casual acquaintances outlined the course of 
the trip to Mexico. People he met during the trip testified 
to his presence in Mexico City, and at times subsequent 
to the arrest of Julius Rosenberg, in Vera Cruz (under the 
name of “Sand”), in Tampico (under the name of “Salt”), 
and back in Mexico City (registered as “Solt” for his plane 
trip). His wife and children did not accompany him on his 
trip to Vera Cruz and Tampico. 
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In an affidavit filed on his appeal from an order denying 
a new trial, Sobell avers that his trip was a vacation, taken 
with some thought of a job change; and that he was upset 
by news of the arrest of Julius Rosenberg. He was already 
disturbed by the ''conditions in the world.'" 

An acquaintance from Mexico City, Manuel Giner 
dc Los Rios, testified that Sobell asked him about getting 
out of Mexico, but not about getting to any specified place 
outside Mexico. 

Giner de Los Rios testified: 

... He was a little nervous, a little worried. ... He told me 
he was worried because—^lic said he was afraid to return to 
the Army, the U. S. Army since he has already seen a war, has 
experienced a war. 

Q. [Mr. Cohn]. Did he make any statement as to why he 
wanted to leave Mexico? 

A. Only because he was afraid. 

Q. Did he say specifically what he was afraid of? 

A. He was afraid that they were looking for him so that he 
would have to go to the Army. 

Q. Did he say who he thought was looking for him? 

A. The military police, 

Q. What did you say? 

A. I told him I cannot do anything to help him and that I 
can't get any way for him to leave Mexico (922-923). 

James S. Huggins, an immigration inspector for the 
United States at Laredo, Texas, testified to the circum¬ 
stances under which Sobell with his wife and children 
returned from Mexico. Mexican security police brought him 
in. Though he did not recall who gave him the information, 
Huggins wrote on his record card (dated August 18, 1950) 
for Sobell: "Deported from Mexico." The FBI, already 
waiting, at once took Sobell into custody. Huggins's testi- 
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moiiy tends to confirm the Sobclls’ accounts of their kid¬ 
napping in Mexico City—for example, the account given 
by Morton Sobell in his affidavit on his motion in arrest of 
judgment (31). 

Somewliat as the illogical consciousness-of-guilt argu¬ 
ment seems to have had an effect in the Mooney and Saeeo- 
Vanzetti cases, this evidence may well have had consider¬ 
able effect on the jury here, even though the judge warned 
them in his charge that flight, even if proved, does not 
show that any crime or any particular crime has occurred. 
If one is sufficiently skeptical about Elitcher’s reliability, 
this may appear to be the only evidence about Sobell alone 
to support his conviction for violating the Espionage Act. 

Elitcher’s testimony about Sobell’s references to Julius 
Rosenberg in relation to the kind of attempts at non-atomic 
espionage which Elitcher described are certainly no more 
significant than Elitchcr’s testimony about Julius Rosen¬ 
berg himself. There is no testimony that can be fairly read 
as implicating Sobell in the Rosenbergs’ alleged atomic 
espionage. The timing of his trip to Mexico may, at first, 
seem to indicate association with the Greenglasscs, and so 
perhaps with their atomic espionage; but a little reflection 
on the general state of the record will indicate that, in the 
absence of any testimony by the Greenglasses or anyone 
else to that effect, one can hardly infer from the timing of 
the trip alone that Sobell was associated in the atomic 
espionage to which the Greenglasses and Gold testified at 
such length. 

On the original appeal from the conviction, the Gourt of 
Appeals observed that the conviction of the Rosenbergs 
must depend on the testimony of the Greenglasses. 'There 
is no evidence in the case against Sobell even at all com¬ 
parable in persuasiveness to the Greenglasses’ testimony 
about the facts of atomic espionage, taken by itself, with- 
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out correction for the skepticism which must be created 
by an examination of their testimony about rewards. So 
far as the convietion of Sobell depended on the jury’s 
vague sense of his association with the Rosenbergs, it is of 
course insupportable. 

Finally, it must be observed that there is a serious ques¬ 
tion whether there was any legal justification for treating 
the events described by the Greenglasses and Gold and the 
events described by Elitcher as parts of a “single” con¬ 
spiracy at all. On the original appeal from the conviction, 
Judge Frank wrote the opinion for the Gourt of Appeals 
and concurred in affirming the judgment convicting the 
Rosenbergs. He dissented, however, in maintaining that the 
conviction of Sobell was unwarranted. He took the posi¬ 
tion that the evidence against Sobell, so far as it showed 
participation in any conspiracy, may have shown participa¬ 
tion in a “different” conspiracy from the conspiracy pri¬ 
marily concerned with atomic espionage, which was the 
subject of the Greenglasses’ and Gold’s testimony. 'The 
statement may seem “metaphysical” in an objectionable 
sense, but it is one way of expressing the practical judgment 
that it was so prejudicial to Sobell to try him simply for 
participation in espionage with the others, that on that 
ground alone his conviction should have been set aside. 

The case against Sobell seems to have been made largely 
by the psychological suggestions, if not the logical infer¬ 
ences, resulting from his association with the Greenglasses 
and the Rosenbergs in some of the testimony. Somewhat 
similarly, the case against the Rosenbergs seems to have been 
somewhat strengthened, in the everyday psychology which 
is so free from the checks of logic, by what was said at the 
trial about Sobell. 

While Julius Rosenberg testified clearly that he knew 
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Sobell, and seems to have implied that he was friendly with 
him, he also testified that he rarely saw him. He recalled 
seeing him, since their college days together, only a few 
times: once “for a couple of seconds” (with Elitcher and 
his brother) in 1940 at a Washington swimming pool; and 
then in 1946 and 1947, “once or twice a year” (1146-1149). 

What is lacking in testimony about the relationship be¬ 
tween Sobell and Julius Rosenberg, and so about the 
significance, for the case against the Rosenbergs, of Sobell’s 
trip to Mexico, was made up by Mr. Saypol in his cross- 
examination of Julius Rosenberg (1194, 1198-1199). 

In dealing with some testimony by David Grecnglass, 
Julius Rosenberg had testified to his acquaintance with a 
Joel Barr; and that Barr was interested in music and had 
told him and others in 1947 that he was going to Europe to 
study music. Julius Rosenberg testified that Joel Barr’s 
brother later told him that Joel Barr had gone to Europe— 
“I think it was Sweden” (Mr. Saypol objected to further 
clarification on the ground that it was hearsay) (1109- 
1111). 

On his cross-examination of Julius Rosenberg, Mr. Say¬ 
pol asked questions, often amounting virtually to testimony, 
about Julius Rosenberg’s associates, which contributed to 
the constant stream of references to Communism in the 
prosecution’s case (1192-1203). In the midst of this ques¬ 
tioning Mr. Saypol asked, simply: 

Wlien did Joel Barr leave the country? 

A. I don’t know exactly, sir, but it was either the end of ’47 
or the beginning of ’48 (1194). 

This slight and perhaps harmless reference to an event 
connected with the “flight” theme was supplemented not 
only by the long sequence of at least insinuating questions 
about associates, but also by a particular “question” which 
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deserves attention. Mr. Saypol brought out Julius Rosen¬ 
berg's acquaintance with an Alfred Saurent, and the fact 
that Alfred Saurent had lent money to Julius Rosenberg, of 
\vhich $400 was still due. 

Then he asked: 

When did you see Saurent last, you say? 

A. In 1950. 

Q. Where is he now, do you know? 

A. In Ithaca. 

Q. How do you know that he is in Ithaca now? 

A. Well, I saw the name of his wife on the [government's] 
witness list, and the address is given as Ithaca, so I figured he 
is still in Ithaca. 

Q. You have no other knowledge of his whereabouts, is 
that it? 

A. No, I have no way of knowing. 

Q. Don't you know that he is in Mexico? 

Counsel for the Rosenbergs and counsel for Sobcll at 
this point joined in a motion for a mistrial. In denying the 
motion, Judge Kaufman said: ''I don't know what the 
excitement is over, asking whether a witness is in Mexico" 
(1198-1199). 

There is in the record no evidence that Saurent was in 
Mexico. It is in fact at least doubtful whether he had left 
the United States at all. His wife, though on the govern¬ 
ment’s list of witnesses, was not called to testify. Mr. 
Saypol’s “question” was technically cross-examination and 
not “evidence.” It was on a collateral issue. In connection 
with Sobell’s trip to Mexico and the entire line of ques¬ 
tioning of which it was a part, this “question” seems to have 
been, in Mr. Emanuel Bloch’s words, “highly inflamma¬ 
tory.” 

Sobell’s trip and Julius Rosenberg’s friends’ travels (if 
the latter had been in evidence) would have proved even 
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less than Judge Kaufman indicated. A considerable number 
of people, uneasy at the reaction and the threats of war 
in 1950 in the United States, left the country. In particular, 
people affiliated in any way with the left were alarmed by 
the means available to the government for laying founda¬ 
tions for perjury prosecutions and then proving them. I 
recall a loyalty case in which a perfectly innocent govern¬ 
ment employee’s wife, with former left-wing associations, 
refused to make her defense. It is necessary to recall vividly 
the tension of the times in order to appreciate the influ¬ 
ences at work on Sobell and some, perhaps, of the Rosen- 
bergs’ friends; the fears of witnesses like the Greenglasses 
and Elitcher; and the impression which must have been 
made on the jury by constant return to the theme of Com¬ 
munism and Communist associates. 

The other lines of flight evidence relate to supposed evi¬ 
dence of preparation for flight by Julius Rosenberg or the 
supposed participation by him in preparations for flight by 
David Creenglass. There is one rather simple line of evi¬ 
dence designed to show preparation for “flight” on the part 
of the Rosenbergs. It is supplemented by a line of evidence 
which might conceivably show either preparation by Julius 
Rosenberg for his own flight (perhaps with his family), or 
a step to help flight by David Creenglass. A third line of 
evidence was designed to show that Julius Rosenberg urged 
flight on David Creenglass, and gave him $5000 to help 
in that flight. 

The simple line of evidence will be considered first. It 
was given by a photographer who was later conceded to 
have made what may be regarded as a serious misstate¬ 
ment in his testimony. Whether it was an unimportant 
slip or prejudicial perjury was an issue on the defendants’ 
first motion for reconsideration of the case, following the 
Supreme Court’s final decision not to review the judgment 
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of the Court of Appeals affirming the judgment of con¬ 
viction and refusing to review the sentence. We shall come 
to that motion later, but we may conveniently anticipate 
here what was to be conceded by the government when it 
came to the consideration of the motion. 

The government introduced as the last witness at the 
trial a photographer, Ben Schneider, who was not on its list 
of witnesses (1424 ff.). The prosecution supported the 
introduction of the witness on the ground that he had just 
been discovered and that his testimony was to be used “in 
rebuttal.” Schneider was asked by Mr. Saypol in direct 
examination the following question: “Last May or June 
or sometime in the spring or summer, were you visited by 
a family consisting of a husband and wife and two children, 
at your place of business?” Schneider replied in the affirma¬ 
tive, and testified that the children appeared to be about 
six and four years old. He testified that they ordered three 
dozen photographs of passport size and paid $9 in cash for 
them. He said that the day before his testimony FBI agents 
had come to him for the first time and showed him photo¬ 
graphs of Julius Rosenberg. He identified both Julius and 
Ethel Rosenberg in court. After he had described on the 
witness stand the occasion when the photographs were 
taken, Schneider was asked the following question about 
Julius Rosenberg: 

Q. And is that the last time you saw him before today? 

A. That’s right. 

On cross-examination Schneider defined the time some¬ 
what more exactly, as before July 1950. He had testified on 
direct examination that he remembered the occasion partly 
because it was late on a Saturday morning. On cross-exam¬ 
ination the following sequence of questions and answers 
took place: 
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Q. Did you see the Rosenbergs from the time you say you 
took pictures in your place, in June i 95 °> until the time you 
walked into this court room? 

The Court: He answered that question. 

Mr. E. H. Bloch: I am sorry. 

Mr. Saypol; I object to it. 

The Court: You object because it has just been answered? 

Mr. Saypol: Yes. 

The Court: I understood he answered. He said “no.” 

Mr. E. H. Bloch: He said “no”? 

The Court: That is right. 

Mr. E. H. Bloch: I didn’t so understand, Your Honor. 

In this little flurry Mr. Bloch's question is taken as a 
repetition of the question asked on dircet examination. In 
retrospect it seems fair to say that the witness repeated his 
answer to the earlier question. 

Here, however, wc may anticipate one point made on the 
later motion to which wc have referred. It was admitted by 
the government on that motion that the witness had in fact 
been in court the day preceding the day on which he testi¬ 
fied. He was accompanied by a representative of the FBI. 
Apart from witnesses whose testimony takes only seven pages 
in the record, Julius Rosenberg and Ethel Rosenberg were 
the only witnesses to testify on that preceding day. Counsel 
for the Rosenbergs contended on the record that the exam¬ 
ination of Schneider constituted the knowing use of perjured 
testimony by the prosecution. Judge Ryan in the District 
Court held that if it was perjury it was not on a material 
point; and Judge Swan, for the Court of Appeals, in affirm¬ 
ing his judgment denying the motion, agreed with him and 
held in addition that “on cross examination of Schneider at 
the trial both court and counsel treated the question as 
meaning ‘before the trial.’ ” 

Both Judge Ryan and Judge Swan considered the point 
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immaterial on the ground that the Rosenbergs had not 
denied going to Schneider’s shop. Schneider had, however, 
helped himself to recall the occasion, and to make his 
recollection seem plausible, by saying, among other things, 
that the man in the party had told Schneider that he was 
going to France to look out for some property which had 
come to his wife. Julius Rosenberg denied ever making any 
such statement to anyone (1279). Ethel Rosenberg denied 
that the Rosenbergs had ever paid much more than a 
dollar for any set of pictures at any time and she denied 
that they had ever had any passport pictures taken. Julius 
Rosenberg denied that he had had passport pictures taken 
in May or June, 1950, whatever other pictures he might 
have had taken (1277-1280; 1361-1366). 

The reason for tlie Rosenbergs’ hesitation in testifying 
about their presence at Schneider’s shop on that late Sat¬ 
urday morning at least eight months before appears in their 
testimony. Both testified that it was one of the family’s 
small pleasures to have pictures taken in such shops when 
they went out for a walk. The children, and particularly 
the elder boy, seem to have enjoyed visiting photographers’ 
shops. Ethel Rosenberg testified, “We happen to be what 
you would call ‘snapshot hounds’ and that bunch of pic¬ 
tures that you saw there doesn’t nearly represent all the 
snapshots and all the photos that we have had made of our¬ 
selves and the children all through our lives” (1363). 

She referred to a batch of pictures picked up by the FBI 
when they went to the Rosenbergs’ apartment, called for 
by Mr. Bloch after the cross-examination of Julius Rosen¬ 
berg by Mr. Saypol on the preceding day. Mr. Bloch’s mo¬ 
tion to introduce the photographs in evidence was denied 
by the court on the ground that “we are not interested in 
seeing a lot of photographs of people that might have 
nothing to do with the case.” The offer to introduce the 
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photographs appears clearly in the record, and it is under¬ 
stood that, in fact, the Rosenbergs had in their apartment 
a very large collection of such photographs. (1277-1280, 
1285-1286, 1307-1309; for Mr. Saypol's summation, 1524.) 

Schneider’s shop was at 99 Park Row, about ten minutes’ 
walk from Knickerbocker Village, and in the immediate 
neighborhood of the Federal Building, in Manhattan. 
Schneider kept no negatives and had no records to con¬ 
nect the Rosenbergs with the pictures which he said he had 
taken. 

If Schneider’s testimony refers to any event which in fact 
occurred, the event is quite as likely to have been an in¬ 
cident of a family expedition, such as the Rosenbergs 
described, as an incident in preparation for flight. It will 
have been noticed that the event may have occurred well 
before the arrest of Gold, toward the end of May, which 
according to the government’s theory precipitated prepara¬ 
tions for flight on the part of both the Greenglasses and 
the Rosenbergs. There is no evidence that the Rosenbergs 
ever applied for a passport. It is, in any event, unlikely 
that an experienced spy would have needed or used such 
conspicuous means of getting passport photographs for a 
projected escape. 

Another line of evidence was introduced to show prepara¬ 
tion for flight by Julius Rosenberg. His own testimony is 
that it was part of his effort, indeed his principal contribu¬ 
tion, in aiding David Greenglass to prepare for flight 
(1119 ff.). Julius Rosenberg’s explanation recalls first the 
occasion in the lens mold episode when, according to his 
testimony, Ruth Greenglass had asked him to come to her 
apartment; had then asked him to send her sister Dorothy 
Printz out of the room; and had then told Julius Rosen¬ 
berg that she was worried because David Greenglass wrote 
that he was thinking of stealing “things” from the Army. 
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Julius Rosenberg explained that he found David Green- 
glass’s panic in late May of 1950 understandable partly on 
the ground that he supposed that his stealing might be 
causing him trouble. 

Julius Rosenberg testified also that he had been told by 
David Greenglass that he had been questioned in February 
of 1950 by the FBI about alleged thefts of uranium from 
Los Alamos. Later, on the final motion for a new trial, 
Bernard Greenglass was to make an affidavit that his 
brother David Greenglass had told him that he had, in 
fact, stolen uranium at Los Alamos and had thrown it 
into the East River, presumably because of some fear of 
detection. 

Julius Rosenberg at any rate testified to his brother-in- 
law’s panic in May of 1950. David Greenglass gave quite 
different testimony, to which we shall come shortly. For 
the present we need only observe that David Greenglass’s 
account of the events of May 1950 was that Julius Rosen¬ 
berg, upon hearing of Harry Gold’s arrest, became very 
anxious to get David Greenglass out of the country. 

One matter on which they both agree is that Julius 
Rosenberg inquired of his doctor about what vaccinations 
were required for a trip to Mexico. (Julius Rosenberg 
denied eategorically that his questions had anything to do 
with Sobell’s plans, a possibility touched upon only lightly 
in his cross-examination.) Julius Rosenberg’s physician. 
Dr. George Bernhardt, testified to Julius Rosenberg’s in¬ 
quiry about the preparations necessary for going to Mexico. 
He also confirmed testimony by both Julius Rosenberg and 
David Greenglass that he was asked whether he would 
make a vaccination certificate for someone going to Mexico, 
if he had not vaccinated him, and he replied that he would 
not. He further confirmed Julius Rosenberg’s testimony 
that Julius Rosenberg told him that he was inquiring for 
someone else. 
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There was a curious, but perhaps understandable, and 
apparently insignificant, divergence between the testimony 
of Julius Rosenberg and the testimony of Dr. Bernhardt. 
Dr. Bernhardt was, according to both of them, treating 
Julius Rosenberg for allergies and a “strep” throat in May 
of 1950. Dr. Bernhardt’s recollection was that Julius Rosen¬ 
berg had made his inquiries about Mexico over the tele¬ 
phone. Julius Rosenberg testified that he had taken the 
occasion of a simple conversation in Dr. Bernhardt’s office 
about vacation plans to get in his question about the 
preparations which were needed for a trip to Mexico. 

An appraisal of the testimony of David Grcenglass as 
compared with that of Julius Rosenberg on this episode 
depends on the hearer’s or reader’s estimate of their credi¬ 
bility. The same comparison will be required in connection 
with the next episode. 

Julius Rosenberg testified that in late May and in early 
June, up to the time of his arrest, David Greenglass ur¬ 
gently asked him for money. Greenglass said that he must 
have $2000. Julius Rosenberg had made payments and 
undertaken commitments, in connection with the business, 
which left him without any money whatever to dispose of. 
Greenglass was, according to Julius Rosenberg’s testimony, 
extremely angry, and told him that he would regret his 
failure to help. 

David Greenglass testified, on the contrary, that during 
this period Julius Rosenberg was pressing money on him, 
and that they were making elaborate preparations for Green- 
glass’s flight, first to Mexico and then to Europe. The 
preparations included elaborate recognition devices for use 
in getting in touch with Soviet agents, who would look out 
for Greenglass (523 ff.). 

In the course of these preparations, according to David 
and Ruth Greenglass, Julius Rosenberg first gave them 
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$1000 in bills. This sum David Greenglass gave to his wife, 
according to his testimony, and she used it in paying debts. 

David Greenglass testified that while he pretended to 
prepare for flight, and had passport pictures taken of which 
he gave Julius Rosenberg sets, and of which a set was in 
evidenee, he did not intend to leave the eountry. His wife 
was just back from the hospital after the birth of their 
second child. 

The Greenglasses did, however, aeeording to their testi¬ 
mony, aecept an additional $4000 in bills from Julius 
Rosenberg. They were in a brown paper envelope whieh 
was produced and identified at the trial. David Greenglass 
took the envelope to his brother-in-law Louis Abel (now 
the husband of Dorothy Printz), and told him to take care 
of the contents for him, but—somewhat oddly—to use the 
contents if he needed to. Louis Abel testified that he re¬ 
ceived the envelope, which he identified, from David 
Greenglass and that he hid it in a hassock in his apartment. 
He further testified that after David Greenglass’s arrest, at 
his request, he gave the envelope to a representative of 
David Greenglass's lawyer, Mr. O. John Rogge. Helen 
Pagano, a secretary of Mr. Rogge, identified the envelope as 
one which Mr. Abel had brought to the office. Mr. Bloch 
had indeed already conceded that $4000 was brought to 
Mr. Rogge by Mr. Abel in such an envelope. 

Dorothy and Louis Abel, Helen Pagano, Evelyn Cox, 
Ben Schneider, and Dr. Bernhardt were the only witnesses 
who were not accomplices who were introduced to supple¬ 
ment testimony about particular actions of the Rosenbergs. 
(This list of non-accomplice witnesses excludes a witness 
introduced to testify about security regulations at Los 
Alamos; Dr. Koski, who testified about the lens molds; and 
Mr. Derry, who testified about the cross section. It also 
excludes a minor witness introduced to identify a picture of 
Yakovlev.) 
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Perhaps the best-authenticated single suspicious fact 
about David Grecnglass that we have so far seen is his 
possession of the $4000. This fact is, however, far from 
proving that Julius Rosenberg gave him the $4000. This 
conclusion, if it is to be reached, must depend entirely 
upon the Greenglasses’ testimony. 

It would be easy to overestimate the corroboration which 
Louis Abel’s testimony gives to the Greenglasses’ story of 
the $4000. There are many possible sources of money which 
should be remembered before one could consider the mere 
possession of $4000 by the Greenglasses as evidenee that 
they had reeeived it from Julius Rosenberg. Among other 
things it would be necessary to remember that drafts and 
similar means for the unobtrusive transmission of funds 
are readily available all over the world, and such means 
could be used, for example, by some Russian agent who 
was outside the reaeh of the United States government, 
but who, for various imaginable reasons, may have wanted 
David Greenglass to have the means to escape, or to make 
his defense, in view of David Greenglass’s experience. All 
one ean say is that a eertain lifelike character in the Green¬ 
glasses’ testimony about their part in the lens mold episode, 
and Gold’s testimony about his and the Greenglasses’ part 
in the same episode, may lead us, before we are through, 
to conclude that this episode at least has some relation to 
some event which actually occurred. We shall be helped in 
coming to this conclusion, though even for this purpose 
we must consider various possible alternative sources of the 
money, by the circumstance that David Greenglass did 
have available for his lawyer’s fee $4000 in the brown en¬ 
velope entrusted to Louis Abel. 

If, however, as we have suggested, the Greenglasses had 
a strong motive and ready means for falsely implicating the 
Rosenbergs in their espionage, and if—as we have seen in 
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their testimony about the rewards and instruments—there 
are independent indications that the Greenglasses were 
able and disposed to give questionable testimony about the 
Rosenbergs, their testimony about the $4000 adds nothing 
to confirm their testimony about the Rosenbergs’ participa¬ 
tion in the alleged events of atomic espionage. It is more¬ 
over in striking contrast to the poverty of the Rosenbergs 
themselves at the time of their arrest. There is no evidence 
that they ever had any such funds available in 1950 for 
their own flight or defense, or for any other purpose. There 
is no reliable evidence that either of them made a move 
to get out of the country, as David Greenglass testified that 
Julius Rosenberg advised him to do. We have already 
considered the scale of their household and Julius Rosen¬ 
berg’s business. 

We need constantly to recall the dangers of accomplice 
testimony. 'I’here is the elaborate story of an actual crime, 
into which it is only necessary to insert another character, 
or pair of characters. Tliere is the fear of death, and the 
concern for wife or husband and children. It is not necessary 
to suppose that in this case the Greenglasses anticipated a 
death sentence for the Rosenbergs. David Greenglass did 
indeed recognize on cross-examination that a death sen¬ 
tence was possible. But it seems not unlikely that many of 
the participants in the case were in fact unprepared for the 
death sentence. 

Some other factors in David Greenglass’s situation will 
be referred to later, when we come to take a general view 
of the case. For the present, it is enough to notice that the 
testimony about Julius Rosenberg’s questions to his doctor 
and the testimony about the money supposed to have been 
given by Julius Rosenberg to the Greenglasses depend for 
their effect entirely on our confidence in the Greenglasses. 
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Communism—And a Note on 
the Fifth Amendment 


Elizabeth BENTLEY testified under direct exam¬ 
ination by Mr. Saypol that she had gone with her friend 
Jacob Golos to the vicinity of Knickerbocker Village in the 
early fall of 1942. “'Mr. Golos said that he had to stop by to 
pick some material up from a contact, an engineer.'' An 
objection that this was hearsay was sustained. During the 
subsequent colloquy of counsel, Mr. Saypol, in an answer 
to a question from the Court, spoke as follows: "'She 
doesn't identify him except as "Julius, an engineer,' who 
lived in the vicinity of Knickerbocker Village, whom she 
served to effect meetings with." Miss Bentley testified, on 
direct and cross-examination taken together, that she had 
received calls from someone calling himself Julius about 
half a dozen times between the autumn of 1942 and the 
autumn of 1943. 

As the direct examination proceeded. Miss Bentley was 
asked whether she knew "what Julius's occupation was." 
She answered, "Yes." At this point, on the objection of 
Mr. Bloch, the Court set a limit to the scope of the exam¬ 
ination. "I just think we have gone far enough with the 
subject and I think for the purposes of what the govern¬ 
ment intended to introduce, they have introduced it." 
The result, of course, as a practical matter, was that the 

86 
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testimony was before the jury. On the other hand, Miss 
Bentley was saved eross-examination as to how she knew 
that Julius was an engineer, as Mr. Saypol said she did. 
lliis might have been an embarrassing opening in eross- 
examination, and it is doubtful on the record whether Miss 
Bentley would have come out very well. 

So far as the contact in the vicinity of Knickerbocker 
Village is concerned, we have already seen that Knicker¬ 
bocker Village was about a ten-minute walk from Park 
Row. Some very populous parts of Manhattan are in the 
vicinity of Knickerbocker Village. 

7 ’he telephone calls from “Julius” seem at first sight 
more substantial. Nevertheless, we must recall that Gold 
testified to the great care which Russian espionage agents 
took about letting names be known within a circle of con¬ 
tacts. Miss Bentley herself .said that she seldom used her 
own name. Occasionally she did use the name Elizabeth, 
but this was considered dangerous and she did it rarely. 
Whittaker Chambers in Witness indicates clearly that the 
practice so far as he could tell us about it was for Russian 
spies in the United States not to know any name beyond 
what was absolutely necessary for their business. While 
Mr. Chambers’ testimony on some critical points is sub¬ 
ject to doubt, there seems to be no reason to question his 
reports of practices in which he confessed to engaging, 
which did not affect the case against Hiss, and which cor¬ 
respond to the reports of others. As a result, it seems that 
the use of the word “Julius” in a telephone call indicates 
little or nothing about the source of the call. Some would 
even consider it evidence that the person who was making 
the call was not named Julius. 

'The events referred to by Miss Bentley go back to 1942 
and 1943. The indictment charges a conspiracy beginning 
in 1944. It is worth noticing that the theory on which the 
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events were permitted to come into the record at all was 
that they explained the testimony of Elitcher to the effect 
that Sobell reported that Julius Rosenberg had said that 
he had “once talked to” Miss Bentley “on the phone.” 
They were also held admissible as a means of confirming 
a bit of testimony by David Greenglass that Julius Rosen¬ 
berg had said that “probably Bentley knew him.” 

Miss Bentley testified at some length to her experience 
as an espionage courier for Russia. Her testimony on these 
matters was held admissible on the ground that it showed 
the control which was exercised over Party members by the 
hierarchy of the Soviet Union. The Court of Appeals, in 
holding the testimony admissible, indicated clearly, how¬ 
ever, that too much testimony of this sort would be 
prejudicial and would make all such testimony objec¬ 
tionable. 

As we have already said in connection with the evi¬ 
dence of alleged flight, references to Communism perme¬ 
ate the entire record of the trial. We have referred to 
the cross-examination of Julius Rosenberg by Mr. Saypol, 
and the extended reference to friends, sometimes with in¬ 
sinuations or questions designed to bring out clearly that 
these friends were Communists. Not only on cross-examina¬ 
tion but on direct examination the association of the 
defendants with Communists was again and again stressed. 
Elitcher and the Creenglasses testified to conversations in 
which the Rosenbergs spoke highly of the Soviet Union. 

Three small items of object evidence, among the few 
such objects in the case, were used to indicate the same 
kind of political point of view. One was an insurance policy 
in the International Workers Order. One was a Com¬ 
munist Party local nominating petition signed by Ethel 
Rosenberg. The third was a Spanish Relief collection cup 
picked up in the Rosenbergs’ apartment. 
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The critical student may wonder whether all these refer¬ 
ences to Communism tended to prove anything at all with 
respect to the issue of conspiracy to commit espionage 
which was formally the issue of the case. It may be doubted 
whether people who talk openly about their admiration 
for the Communist regime, and who indicate clearly in 
conversations their general political views, would be of 
great use in an espionage organization. Hiss, whether or 
not he was guilty, revealed no views favorable to Com¬ 
munism which he may have held. Fuchs and Allan Nunn 
May were above suspicion, until shortly before their con¬ 
fessions. 

Tlie Rosenbergs were permitted to claim a privilege not 
to answer questions about Communist Party membership. 
No inference was permitted from their refusal to answer 
these questions. It is not certain that any great advantage 
was gained by the claim of this privilege. Julius Rosenberg 
testified clearly about his political opinions. In any event, 
we must not come to conclusions ourselves with respect to 
the seriousness of any failure to testify in response to 
these questions. 

A somewhat related question about inferences arises 
from Ethel Rosenberg’s claim of privilege with respect to 
a great range of questions, ineluding questions about ele¬ 
ments of guilt, when she was questioned before the grand 
jury. Though comment on a claim of privilege is generally 
prohibited, a rather peculiar rule does permit comment 
and questioning on a claim of privilege at an earlier pro¬ 
ceeding when a party waives his privilege by testifying at 
a later proceeding. This rule has been interpreted as per¬ 
mitting comment at the trial upon a witness’s refusal to 
answer, on the grounds of privilege, before a grand jury. 
The result is to impair considerably the value of the priv¬ 
ilege. This curious limitation of the privilege is a reminder, 
in the present state of controversy on the general subject. 
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of the legitimate value which a claim of privilege may 
have for a person who is doubtful about his innocence or 
about his legal position, or who is, in fact, innocent but 
wishes to save himself from being made a witness against 
himself. Ethel Rosenberg's claims of privilege before the 
grand jury were brought out and strongly emphasized on 
her cross-examination. They may have contributed to her 
conviction. 

Whatever the significance of the Rosenbergs' claims of 
privilege, we are not left in doubt about the political views 
of Julius Rosenberg, at any rate. Moreover, the only 
legitimate purpose to be served by the constant references 
to Communist friends and Communist associations in 
examinations and cross-examinations was, in fact, served 
by Julius Rosenberg's frank statement about his own views 
(1078-1080). This statement came out in direct examina¬ 
tion, partly in response to questions by the Court, and partly 
in response to questions by Mr. Emanuel Bloch. 

Julius Rosenberg said: 

I am not an expert on matters on different economic systems, 
but in my normal social intercourse with my friends we discussed 
matters like that. And I believe there are merits in both sys¬ 
tems, I mean from what I have been able to read and ascer¬ 
tain. . . . 

In the first place, I heartily approve our system of justice as 
performed in this country, Anglo Saxon jurisprudence. I am in 
favor, heartily in favor of our Constitution and Bill of Rights 
and I owe my allegiance to my country at all times. . . . 

Q. Would you fight for this country- 

A. Yes, I will. 

Q. —if it were engaged in a war with any other country? 

A. Yes, I will, and in discussing the merits of other forms of 
government, I discussed that with my friends on the basis of the 
performance of what they accomplished, and I felt that the 
Soviet government had improved [the] lot of the underdog 
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there, has made a lot of progress in eliminating illiteracy, has 
done a lot of reconstruction work, and built up a lot of re¬ 
sources, and at the same time I felt that they contributed a 
major share in destroying the Hitler beast who killed six million 
of my co-rcligionists, and I feel emotional about that thing. 

Q. Did you feel that way in 1945? 

A. Yes, I felt that way in 1945. 

Q. Do you feel that way today? 

A. I still feel that way. 

The Court: Did you approve the communistic system of 
Russia over the capitalistic system in this country? 

The Witness: I am not an expert on those things, your 
Honor, and I did not make any such direct statement. 

Q. Did you ever make any comparisons in the sense that the 
Court has asked you, about whether you preferred one system 
over another? 

A. No, I did not. I would like to state that my personal opin¬ 
ions are that the people of every country should decide by them¬ 
selves what kind of government they want. If the English want 
a King, it is their business. If the Russians want communism, 
it is their business. If the Americans want our form of govern¬ 
ment, it is our business. I feel that the majority of people should 
decide for themselves what kind of government they want. 

Q. Do you believe in the overthrow of government by force 
and violence? 

A. I do not. 

Q. Do you believe—do you believe in anybody committing 
espionage against his own country? 

A. I do not believe that. 
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The Critics 


Mr. STEPHEN LOVE of the Chicago bar was an early 
critic of the Rosenberg verdict. In an address at a public 
meeting in New York on May 3, 1953, he outlined his 
objections to the verdict, as well as his criticism of the 
sentence. 

He elaborated particularly four or five sets of objections. 
For one thing he urged the objection to accomplice testi¬ 
mony that has been referred to from time to time in this 
essay. A related point, something of a lawyer’s point, de¬ 
pended on his objection to what the government had done 
in naming Gold and Ruth Greenglass as well as the de¬ 
fendants as conspirators, and including the absent Yakovlev 
among the defendants. As a result, so he pointed out, the 
government was able to introduce evidence of conversations 
which would not otherwise have been admissible. 

Perhaps Mr. Love’s most emphatic criticisms related to 
the conduct of the trial judge. We have given some ex¬ 
amples of the Judge’s unfriendly interposition in the eourse 
of the trial. Mr. Love, an experienced trial lawyer, was 
particularly impressed by this feature of the ease. The Court 
of Appeals took account of a number of objections on this 
score raised by eounsel for the Rosenbergs, but decided 
that the instances were not serious enough to warrant a 
reversal of the convictions. 'The Court of Appeals was per¬ 
haps unduly impressed with the courtesies exchanged be¬ 
tween counsel and court near the end of the proceedings 
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before Judge Kaufman. On the Rosenbergs’ motion for a 
mistrial, at the end of the evidence, on the ground of the 
Judge’s observations during the trial. Judge Kaufman 
showed marked displeasure to both Mr. Emanuel Bloch 
and his father. This circumstance may have led Mr. 
Bloch later to go further than he otherwise would have in 
exchanging courtesies with the Judge, who had still to pass 
sentence and in whose court Mr. Bloch might expect to 
continue to represent the Rosenbergs after sentenee. In 
context, his expressions do not seem as significant as they 
perhaps appeared to the Court of Appeals. 

Mr. Love was also particularly critical of the Court of 
Appeals in holding itself unable to eonsider the reliability 
of the witnesses. As we have outlined the record of the 
case, Mr. Love’s criticisms on this point must seem very 
persuasive. Nevertheless, it must be remembered that a 
function of the jury for which it is particularly well fitted 
is to determine whether or not people whom its members 
watch are telling the truth. 

Mr. Love also made objections to the plausibility of 
David Greenglass’s testimony, on the ground that he does 
not appear to have been technically qualified to give most 
of the information which he reports that he gave. Mr. 
Love further doubted whether David Greenglass could 
have reproduced this information more than five years after 
he allegedly first gave it. 

We cannot do better here than to quote the conclusion 
of Mr. Love’s speech of May 3, 1953: 

(1) There is grave doubt as to their guilt, as shown on the 
record. 

(2) The Jury arrived at its verdict in the atmosphere engen¬ 
dered by the introduction of the evidence as to Communism, an 
insurmountable obstacle to the defense, in the present spirit 
of hysteria and fear; 
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(3) Their conviction was unquestionably due, in a large 
measure, to the attitude of the trial judge and his treatment 
of the defendants and their counsel, as contrasted with his atti¬ 
tude toward the witnesses and counsel for the government; 

(4) When a jury, in this or any other case, sees the evident 
disfavor with which the trial judge—and a federal judge at 
that—^looks upon the defense, the jury inevitablyy understand¬ 
ably reacts in the same manner, no matter how many pious 
utterances or instructions come from the lips of that judge, 
directing the jury to disregard his attitude; 

(5) The conviction is based almost entirely upon the testi¬ 
mony of self-confessed accomplices, two of whom, Mrs. Green- 
glass and Max Elitcher, were not even indicted and the third 
of whom, the creator of the atom bomb material if there was 
any such material—was let off with the reward of a fifteen-year 
sentence; 

(6) The story of David Greenglass is so obviously false in so 
many material respects that he is entitled to no credence; a 
dog should not be put to death upon the strength of his testi¬ 
mony; 

(7) The story of the accomplices was not corroborated in 
any material respect, by a single disinterested witness, nor by 
any documents, writings, papers, or physical evidence of the 
slightest materiality; 

(8) No reviewing court, no one except the trial judge and 
the 12 jurors, has considered the reliability of the testimony or 
its sufficiency for conviction; 

(9) The chief acts charged against the defendants are alleged 

to have occurred in 1944 ^94when we were an ally of 

Russia; had the defendants been tried then, rather than 6 years 
later, it is doubtful whether they would have been convicted; 
certainly death sentences would never have been imposed; 

(10) The sentence was imposed by the trial judge in the 
light of his avowed belief that the conduct of the defendants 
had placed the A-bomb in the hands of the Russians years 
before Russia could perfect the bomb and in the light of his 
opinion that that had caused the Korean aggression; that his- 
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trionic statement hardly synchronizes with the statement of 
one of America's leading scientists, Dr. J. Robert Oppenheimer, 
that ''there were not unpublished secrets concerning atomic 
weapons and no secret laws of nature available only to a few/' 
or with the unequivocal statement of the Smyth Report, an 
official Report of tlie United States Government, as to Atomic 
Energy Development, published in 1945, that "the principles 
that have been used were well known to the international sci¬ 
entific world in 1940"; the trial judge was apparently not cog¬ 
nizant of the fact that the development of the atomic bomb 
was a matter of national resources and capacity rather than a 
matter of any so-called atomic secrets; his sentence was based 
upon a clear misapprehension; 

(11) If Greenglass should recant his testimony, or the future 
more clearly establish its utter falsity, a terrible and irreparable 
injustice would have been done; 

(12) The infliction of the death penalty for espionage, in a 
civil court, is utterly without precedent; it has never heretofore 
been inflicted by any civil court, in the history of the United 
States; 

(13) The infliction of a death penalty upon the two defend¬ 
ants, one of whom is the mother of two small boys, is out of all 
proportion to the 10-year sentences imposed upon Axis Sally and 
Tokyo Rose, traitors directly serving our enemies in time of our 
war with them, and to the 5 to 15 year sentences imposed upon 
the four men who sold vital air force secrets to Germany in 
the fall of 1941; 

(14) The leader of the atomic bomb conspiracy in which 
the defendants are charged with being links, the British scientist 
and Russian spy working directly at Los Alamos, Dr. Klaus 
Fuchs, was sentenced by a British court to fourteen years for 
overt acts much more serious than those charged against the 
defendants, and clearly proven; thus, a brilliant scientist will 
soon be released from prison although proven guilty of much 
more serious offenses than those for which an obscure and 
humble New York engineer and his wife are now sitting in a 
death cell. 
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An excellent analysis of the Rosenberg case was made 
by Mr. D. N. Pritt, a British lawyer experienced in arguing 
cases from all over the Commonwealth on records sent to 
him for that purpose. Like Mr. Love, Dr. Urey, and myself, 
Mr. Pritt did not have the advantage of seeing the wit¬ 
nesses. Nevertheless, his experience qualifies him partic¬ 
ularly well to pass on the quality of a printed record in a 
criminal case. 

Mr. Pritt’s objections, set forth in a pamphlet, are par¬ 
ticularly emphatic where he deals with the use of accom¬ 
plice testimony. Not only does he have an excellent 
summary of the objections to accomplice testimony; he 
also urges the merit of the British practice which is to use 
accomplice testimony only after accomplices have been 
sentenced. One of the obvious temptations to the accom¬ 
plice witness is thus removed; he cannot assure himself 
of lenient treatment so far as a sentence goes by giving 
testimony of a sort which will be welcome to the govern¬ 
ment. 

Perhaps the most famous of the critics of the Rosenberg 
verdict is Dr. Harold C. Urey. We cannot do better here 
than reproduce the original letter which Dr. Urey sent 
to the New York Times, of which a shortened version was 
published in that paper on January 8, 1953.^ 

To the Editor of the New York Times: 

Mr. Walter Winchell has reported that I have urged commu¬ 
tation of the sentence of death imposed on Ethel and Julius 
Rosenberg. This is correct, and I should like the courtesy of 
your column to explain my reasons. 

Before expressing any views on the case I have felt that it 
was necessary for me to read the testimony of the case, which 
I have done. I am assured that the trial was properly conducted 

* See also Dr. Urey’s introduction to this booh. 
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in a legal sense and was competently reviewed by the Court of 
Appeals. I am not a lawyer, but can claim that my competence is 
comparable to that of the jurors. 

After reading the testimony I find that I cannot put to rest 
my doubts about the verdict and wish to cite the following 
points: 

(1) Max Elitcher's testimony is of doubtful value since he 
has committed perjury and was hoping that his testimony would 
help him. (It apparently did for he has not been brought to 
trial.) He says that he and Julius talked about espionage but 
never transferred any information for some five years. This 
doesn't seem probable to me. 

(2) No certain conspiracy between Sobell and Rosenberg is 
established. Elitcher docs not know that Sobell actually deliv¬ 
ered secret documents to Rosenberg. Again Elitcher's testimony 
is of doubtful value. No other connection is suggested. 

(3) The connections to others than Ruth and David Green- 

glass are not established. Miss Bentley was unable to identify 
the telephone voice that said, "‘This is Julius" with the voice 
of Julius Rosenberg. If did not refer to him in this 

case it probably did not when Harry Gold said, “I come from 
Julius" when he met Greenglass in New Mexico. From Gold's 
testimony it seems that he knew nothing of Rosenberg at all. 
It seems unbelievable to me that the name of an arch con¬ 
spirator would be used in such identification phrases. 

(4) No contact between the Rosenbergs and Anatoli A. 
Yakovlev is established. 

(5) The government's case rests on the testimony of Ruth 
and David Greenglass. He had pleaded guilty but had not been 
sentenced and hoped for clemency. She has never been charged 
and tried, obviously it seems as a reward for her testimony. A 
family feud between the Greenglasses and Rosenbergs existed 
because of a business altercation. The Rosenbergs' testimony 
flatly contradicted that of the Greenglasses. I found the Rosen¬ 
bergs' testimony more believable than that of the Greenglasses, 
although I realize that I have not had the jurors' advantage of 
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hearing and seeing the witnesses. Is it customary for spies to 
be paid in wrist watches and console tables? Greenglass and 
Fuchs were paid in cash. The Rosenbergs appear to have been as 
poor as church-mice and the statement that Julius was spending 
$50 or $75 a night in night clubs seems to me to be a very 
doubtful one. I lad he done this, he would have been obviously 
and unaccountably rich to all his associates. 

(6) The Rosenbergs refused to answer questions on grounds 
of self incrimination whenever asked questions involving mem¬ 
bership in the Communist Party or things of similar import. I 
can make a number of guesses as to the reason for this, but 
none of them makes me believe that they are guilty of the 
crime of which they arc charged. I believe the Rosenbergs are 
or have been members of the Communist Party or very friendly 
to communist ideas. I regard such people as unreliable, but I do 
not believe in punishing people unless they commit crimes. 

Even if the verdict is correct, I am amazed at the unequal 
punishment for the same crime. For the very same conspiracy, 
Ruth Greenglass was never brought to trial though she ad¬ 
mitted her guilt on the witness stand; David Greenglass got 
15 years; Morton Sobell and Harry Gold got 30 years; and 
Ethel and Julius Rosenberg got death. Only the last two took the 
witness stand and maintained their innocence. Some regard 
this as an unrepentant attitude. But if they are innocent what 
could we expect them to do? Apparently, they must admit guilt, 
implicate others, and then get a lesser sentence! This is some¬ 
thing an innocent person could not do. If capital punishment 
is to be given in the future for espionage, I should like to have 
it introduced in a case for which the evidence rests on the 
testimony of witnesses who did not stand to profit from their 
testimony. 

We are engaged in a cold war with the tyrannical government 
of the USSR. We wish to win approval and loyalty of the good 
people of the world. Would it not be embarrassing if, after the 
execution of the Rosenbergs, it could be shown that the United 
States had executed two innocent people and let a guilty one go 
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completely free? And remember, somewhere there is a repre¬ 
sentative of the USSR who knows what the facts are. 

I strongly urge a careful reconsideration of this sentence. 

Respectfully yours, 

Harold C. Urey 

Dr. Urey had his finger on the weak spot of the govern¬ 
ment's case. In particular his logical mind saw that the 
structure of proof was unconvincing. lie did not say that 
David Grecnglass was incapable of transmitting the in¬ 
formation which he said he had transmitted, or of repro¬ 
ducing it some five years later. Dr. Urey's objection is 
rather to the logical form of the case as a whole. He has 
said in conversation that we lawyers work in a peculiar 
way. We do not pay as much attention as he thinks wc 
should to alternative explanations of the events with 
which we are concerned. 

In addition to this point, Dr. Urey makes his simple 
objection to the story of the Grecnglasscs, it seems to me, 
with very great force. Their account of the rewards and 
instruments, in particular, was just too much for his sober 
common sense. 
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Some Weaknesses in the Case 
as a Whole 


We HAVE confined ourselves for the most part to the 
case as it was made at the trial. At two important points 
we have looked ahead. We have considered the evidence 
about the table in the light of information which was 
made the basis of the motion for a new trial. We have 
also referred to the concession on an intervening motion 
that the photographer, Schneider, had been in court the 
day before he gave his testimony. 

On the other hand, we have not considered all the 
evidence, even that which appeared at the original trial, 
which may seem significant to us later. We have not looked 
ahead to one document which will appear to be of the 
utmost importance when we come to consider the motion 
for a new trial. This is a pretrial statement by David 
Greenglass, made for his lawyer's use, which throws much 
light on the items of atomic espionage with which we have 
been primarily concerned. When we come to this docu¬ 
ment, we shall find that it throws light not only on the 
major episodes of atomic espionage, but on details which 
all bear on these episodes which we have deliberately 
omitted from our consideration thus far. 

Some matters which might seem important to others 
we shall neglect entirely. We have not, for example, re- 
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ferred to testimony by David Greenglass that Julius Rosen¬ 
berg talked with him about schooling, as reward and 
preparation for espionage. We have not referred to David 
Greenglass’s observation that Julius Rosenberg had said 
at one time that he could get all the money he wanted 
for his business as a front for his espionage activities. 
There is no testimony in the case that he ever got money 
for this purpose. 

Some matters which might be urged on the defendants' 
behalf have also been neglected. We have not dealt with 
Julius Rosenberg’s account of his exceptional visit to a 
night club. We have not emphasized the quarrels between 
David Greenglass and Julius Rosenberg over their business. 
It is not easy to estimate the seriousness of these quarrels 
in the light of the testimony of cither of them. Tliey arose 
both with respect to management and with respect to the 
Enancing of the enterprise. At one point the brothers-in- 
law came to blows. On the other hand, according to the 
testimony of both of them they were in touch with each 
other in May of 1950 when the safety of David Greenglass, 
at any rate, seemed to be endangered. 

As we have seen, Mr. Love has emphasized some objec¬ 
tions to the trial while Dr. Urey has emphasized others. 
In fact, a trial record is a work of art of a singular kind. 
No essay, no general account of the record, can do it 
justice. Such an essay as this present one should be read, 
ideally, with the record at hand, for easy reference. 

At this point, two general observations are in order. 
One relates to the quality of testimony given by the prin¬ 
cipal witnesses for the prosecution, the Greenglasses. The 
other relates to the general outline of the case against the 
Rosenbergs. 

We have seen that accomplices, particularly unsentenced 
accomplices, have a peculiar temptation to save themselves 
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at the expense of someone else. We have seen also that, 
since they have participated in a crime, they have an ac¬ 
count of a crime ready for use in their testimony. All they 
need to do in order to implicate an innocent person is 
change it in detail, or add a character here and there in 
the story. 

In the case of David Greenglass, special problems of 
motivation ajjpear. We have referred to his conflicts over 
business matters with Julius Rosenberg. We may notice 
also that he may have resented his sister’s influence on 
himself. In one way or another David Greenglass had per¬ 
haps become a spy for Russia. His sister, and his brother- 
in-law Julius Rosenberg, elders to whom he looked up, 
had been known to him as people with an interest in and 
sympathy for the Russian regime. He may have felt that 
they contributed to his conduct in becoming a spy, no 
matter how irrational his feeling on the subject may in 
fact have been. He may have added a resentment on this 
score to his other resentments. 

We must notice, too, that he was in a situation of 
singular difficulty when he was arrested. His wife, shortly 
after coming home from the hospital with their second 
child, suffered burns in their home, and returned almost 
at once to the hospital for treatment. When the FBI came, 
they found David Greenglass preparing formula for the 
child. We can understand the insecurity, and perhaps 
panic, which a father of two young children, caught in 
such a situation, may have felt. 

David Greenglass was not well established professionally. 
His insecurity must have made him more open than he 
would otherwise have been to the opportunity which the 
representatives of the government may well have given him 
to improve his condition by furnishing information about 
other alleged spies. 
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We may look ahead to one matter which was to be 
brought out on the motion for a new trial. Ruth Green- 
glass made a statement for her lawyers, of which an 
authentic record appeared and was used by the defendants 
on their motion. Among other things, she said of her hus¬ 
band that “She had known him since she was ten years 
old. She said that he would say things were so even if they 
were not.” She may, herself, have been afraid of what his 
testimony might do to her. Nevertheless, when one of the 
two principal witnesses for the government makes a state¬ 
ment of this sort about the other principal witness, her 
husband, it must give us pause. On the motion for a new 
trial it was suggested and urged that the remark, if given 
in testimony, would be admissible to impeach the reliability 
of her husband. It was also urged that the remark should 
have formed a basis for a psychiatric examination of David 
Greenglass, perhaps at the prison where he was confined. 
At the very least, it is some evidence that we are dealing 
here with a character whose early experiences have made 
him unreliable quite apart from the peculiar pressures to 
which he was subject at the time of his arrest and question¬ 
ing by the FBI. 

As we have pointed out, we do not need to suppose that 
David Greenglass was deliberately bringing his sister to 
her execution. He may not have anticipated a death sen¬ 
tence at all. Nor is it necessary to suppose that the FBI 
or other prosecuting officials conspired in any simple way 
to produce the testimony of the Greenglasses. All they 
needed to do, as the investigation went on, was to show 
zeal and interest in further testimony. Wc may have occa¬ 
sion, as we proceed, to doubt the dependability of the 
government’s prosecuting officials; but our doubts about 
the Greenglasses do not, in the end, depend on our doubts 
about the government officials. 
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Tlie Greenglasses furnished the serious testimony in the 
case. They testified to the first episode of espionage, in 
which David Greenglass is supposed to have furnished tlie 
names of scientists and information about the Los Alamos 
project for the use of Julius Rosenberg. They testified, 
each talcing a different part, to the four subepisodes of the 
lens mold episode. Here they received some corroboration 
from their accomplice. Gold, but not any corroboration 
(except perhaps for the “Julius” phrase) with respect to 
the Rosenbergs’ participation. David Greenglass testified, 
with some help from Ruth Greenglass, to the episode of 
the cross section of the atomic bomb itself. They testified 
also to the flight episodes, particularly the episode with 
respect to the money furnished David Greenglass for his, 
and perhaps his family’s, escape after the arrest of Fuchs. 
They furnished also an explanation, alternative to that 
provided by Julius Rosenberg, for Julius Rosenberg’s visit 
to his doctor, and his inquiry about preparations for going 
to Mexico. 

The Greenglasses also gave the testimony about tiie 
rewards and instruments of espionage. This testimony 
can hardly fail to shake our confidence in their reliability. 
It may also affect our confidence in the dependability of 
prosecuting counsel. Particularly when viewed in the light 
of the evidence which later became available, and the 
treatment of this evidence by the prosecution, this line of 
testimony will disturb us. It bears the marks of fabrication, 
and fabrication on so systematic and elaborate a scale as 
to make one doubt the word of people who could create 
such a story. 

The Greenglasses had, as we have seen, motives for fab¬ 
rication. They had, on their testimony, an opportunity 
for fabrication in relating their experience with espionage, 
whatever it may have been. With motive and opportunity 
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goes indication that in fact they did fabricate their testi¬ 
mony about Julius Rosenberg’s entertainments, about his 
citation, about the watches, and particularly about the 
table. 

The Elitcher testimony and the Bentley testimony are 
inconclusive. In fact they tend, if anything, to discredit 
the prosecution. 

The evidence from flight, apart at least from the Green- 
glasses’ testimony, appears singularly inconclusive, if not 
discreditable. The Schneider episode at the least casts 
doubt on the good faith of the prosecution. The conviction 
of Sobell appears insupportable, and his association with 
the Rosenbergs in the case, and in part of the testimony, 
are further elements of weakness in the case against them. 

As the Court of Appeals said, the case against the Rosen¬ 
bergs depends in the end on the testimony of the Green- 
glasses. We have already seen reason to doubt their de¬ 
pendability. If further reason for doubt appears, we shall 
come to have further doubts about the verdict. As we have 
seen, the verdict and the sentence raise separate problems; 
but we shall remember that as our doubts about the verdict 
increase, so must our doubts about the sentence increase 
at the same time. Whatever uncertainty there may be 
about the conviction greatly increases the objection to the 
execution of the Rosenbergs. 
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The Three Motions 


X HE United States Supreme Court on November 17, 
1952, made its final decision not to review the judgment of 
the Court of Appeals affirming the Rosenborgs' and Sobell's 
convictions. Counsel subsequently made three motions, the 
first raising objections to the conduct of the trial, and the 
other two raising objections to the sentence. These motions, 
all preceding the final motions for a new trial and for other 
relief (based on the newly available evidence, to which we 
referred in the opening chapter), deserve brief considera¬ 
tion here. 

The first motion raised objections to the conduct of the 
trial. We have already seen that one of the objections was 
based on the statement of the photographer, Ben Schneider, 
that he had not seen the Rosenbergs between the time 
when he took the pictures and the time when he identified 
them in court. We have seen that the District Judge, in 
this instance Judge Ryan, thought that the misstatement 
was immaterial; and the Court of Appeals held that it 
was in fact hardly a misstatement, since this Court under¬ 
stood it to mean that the photographer had not seen them 
between the time when he took their picture and the time 
of the trial. 

ITie disposition of this objection seems questionable. 
Identification, made spontaneously, after a considerable 
lapse of time, is more convincing than a prepared identi¬ 
fication. It may be that this was not a sufficiently serious 
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matter to occasion a fresh examination of the case, but it 
was more serious than the Court seems to have recognized. 
In any event, it is an objection which remains and must 
be remembered along with later objections to the trial, 
for they are cumulative and not separate. 

Another objection to the conduct of the trial was based 
on the treatment of a schoolmate of Julius Rosenberg from 
City College days. This was a man named William Perl, 
the only other schoolmate besides Elitchcr whom the 
government could find who was expected to help its case. 
He disappointed the prosecution by testifying in grand 
jury hearings before the trial that he did not know Julius 
Rosenberg or Morton Sobell. lie was prosecuted for perjury 
in his statement and the indictment was made public, while 
Ruth Greenglass was still testifying. Publication of the 
indictment was accompanied by a press release which was 
thus reported by the New York Times on March 15, 1951: 
“Mr. Saypol said also that Perl had been listed as a witness 
in the current espionage trial. His special role on the stand, 
Mr. Saypol added, was to corroborate certain statements 
made by David Greenglass and the latter’s wife, who are 
key Government witnesses at the trial.’’ 

Perl was subsequently convicted on the ground that he 
did actually know Julius Rosenberg, although he may not 
have known him at all well. Anyone who has tried to de¬ 
scribe his relations to fellow members of college organiza¬ 
tions, or to college classmates with whom he was once 
acquainted, will appreciate the difficulty which Perl ap¬ 
parently was in. He testified that he thought he was being 
asked before the grand jury whether he then “knew” Julius 
Rosenberg or Morton Sobell, and that in fact he came 
gradually to recall them. In view of the form of the ques¬ 
tions, he assumed that government representatives knew 
of their organization and class associations. 
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In any case, counsel for the Rosenbergs in their motion 
objected to the publication of the Perl indictment during 
the Rosenbergs’ trial and the accompanying statement to 
the press by Mr. Saypol. In answer to the prosecution’s 
point that defense counsel did not move for a mistrial at 
the time, Mr. Emanuel Bloch pointed out that they had 
depended on Mr. Saypol’s assurance that the timing of the 
publication of the indictment and press release was not 
deliberately designed to affect the trial. Perl had not been 
tried when the motion was made and disposed of in the 
District Court and the Court of Appeals in November and 
December 1952, some nineteen months after the end of 
the Rosenbergs’ trial. (Perl was in fact finally tried and 
convicted in May 1953; admissions with which he was 
charged at the time of the indictment were not introduced 
against him at the trial.) Mr. Bloch argued, with force, 
that the assurance from Mr. Saypol which had led Mr. 
Bloch and his father to proceed with the trial, without 
formal objection, appeared, in view of the later delay, to 
have been undependable. The District Court and the 
Court of Appeals nevertheless held that the absence of a 
formal motion for a mistrial was fatal to the defense. How¬ 
ever, Judge Swan, for the Court of Appeals, did say that 
on the papers supporting the motion, in the absence of a 
hearing and an opportunity to examine witnesses, “we 
must . . . assume that publication of the indictment was 
deliberately ‘timed’ and the statement attributed to Mr. 
Saypol was made by him. Such assumed tactics cannot be 
too severely condemned.” 

Another significant feature of this same motion was a 
careful study of newspaper treatment of the Rosenberg 
case as a whole, preceding and during the trial. The study 
reinforced the objections, which have often been made at 
the time of great cases, to the newspaper treatment of 
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important criminal proceedings in the United States. The 
courts again found that the newspaper publicity was not 
sufficiently serious or unusual to require a reconsideration 
of the case. 

The two motions with respect to the sentence were of a 
different sort. One was a technical motion, raising objec¬ 
tions to the indictment, on the ground that it did not 
specify in so many words that the acts of conspiracy took 
place during wartime. The District Court and the Court 
of Appeals held, perhaps inevitably, that the indictment 
was sufficiently clear in indicating by implication that these 
acts did take place during wartime. (OlU'!) 

The other motion directed to the sentence was less tech¬ 
nical. It renewed in a somewhat different form objections 
which had been made on the appeal from the conviction 
in the first instance. The objections were now based on an 
intervening decision of the Supreme Court, somewhat 
obscure in its implications, but suggesting doubts about 
the conduct of the Judge in taking into account factors 
which were not properly before him, in determining the 
sentence. 

One objection was to the Judge’s reference to treason. 
The Rosenbergs were not convicted of treason, and serious 
doubt still exists as to the limits on punishments which 
may constitutionally be imposed for political offenses not 
constituting treason. Tlie Supreme Court on the original 
appeal had declined to consider the effect of the treason 
clause in the Constitution on the conviction, but the refer¬ 
ence to treason in the Judge’s remarks on the sentencing 
was now made an objection to the sentence itself. 

A second objection to the sentence, among others, was 
based on the Judge’s reference to a supposed but unproved 
intent of the alleged conspirators to injure the United 
States. This objection opened the way to a consideration 
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of the problems about the Atomic Energy Act which caused 
the Supreme Court concern in the last days of the case. 
The Act appeared on its face to limit somewhat the severity 
of the provisions applicable to atomic espionage in time 
of war. Thus for a death sentenee, under the Atomic 
Energy Act, there had to be not only an intent to give an 
advantage to a foreign power, but an intent to injure the 
United States. The defendants’ objections to the sentence 
opened the way to a consideration of the policy of the 
Atomic Energy Act, as one of their points on the appeal 
from the original conviction also related to the policy of 
that Act. 

All these motions were deeided adversely to the Rosen- 
bergs. Applieations for review of the adverse decisions were 
all before the Supreme Court, when the Rosenbergs’ 
application for a review of the judgment affirming the 
judgment denying the motion for a new trial was presented 
to the Supreme Court in June of 1953. 
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Rewards and Instruments—New 
Evidence 


The motion which was argued on Monday, June 8, 1953, 
in the District Court in New York and apparently decided 
on Saturday, June 13, by the Supreme Court of the United 
States was the one in which I was personally most inter¬ 
ested. It is the only motion in which I was immediately 
concerned as counsel. 

I have already indieated my interest in part of the new 
material which was the basis of this motion. One question 
about the new evidence seems to call for further discussion. 

The console tabic was important at the trial as a vivid 
item of testimony which may well have caught the jury's 
mind in the course of a long and sometimes tedious pro¬ 
ceeding. It became, however, more important in another 
respect: it served as a test of the dependability of the 
Greenglasses' testimony. 

The question which must have already occurred to the 
reader relates not to the nature of the new evidence or to 
its significance, but to its validity, its truth, its persuasive¬ 
ness. If the newly discovered table was what the witnesses 
said it was, it was a table of a sort which was not uncom¬ 
mon in 1944. Macy's is a big store. Would it not have 
been possible for the defense to buy a Macy's table of the 
sort which Julius Rosenberg described at the trial and 
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substitute it for the original? If that were so, the question 
of the fate of the original would again become prob¬ 
lematical. How do we know that this was the table? 

I can only say, in the first place, that I saw the witnesses 
in this matter, and found them convincing. The witnesses 
who did testify in Mr. Emanuel Bloch’s office to the identity 
of the table which was offered as a basis for a new trial 
were never examined in the presence of the Judge. He 
saw the two members of Julius Rosenberg’s family—^his 
sister, Ethel Goldberg, and his mother, the elder Mrs. 
Rosenberg—as suppliants for mercy. They were never ex¬ 
amined as witnesses in his presence. At this point I have 
the advantage not only of having sat down at my leisure 
with the records of the case, but of having watched the 
witnesses giving their account. 

They seemed to me trustworthy. Ethel Goldberg, it 
will be remembered, took the table with one or two other 
items when the rest of the furniture in the apartment was 
sold “for junk.” She was terrified at the proceedings 
against her brother and his wife. She withdrew in a large 
measure from the case, so far as she emotionally could do 
so. She did not give up her allegiance or loyalty to her 
brother. She came to see the Rosenbergs during the trial. 
But she belonged to a middle-class family, wholly without 
experience in such matters. Her husband was a respectable 
businessman, very much troubled by what had occurred. 
She was ashamed as well as honified. I saw her as Mr. 
Bloch questioned her about the subject of her affidavit, and 
saw how spontaneously and honestly she answered. 

The same thing is true of the elder Mrs. Rosenberg. 
She speaks English and Yiddish, but reads nothing. She 
comes from a background of the International Ladies 
Garment Workers’ Union. She was an old-timer in such 
union circles. She appears to be wholly without radical or 
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revolutionary interests. She is a respectable, devout old 
lady. I watched her in her conversations with Mr. Bloch 
and again found her as well as him entirely honest in 
their interchange on the subject of her affidavit. She could 
not read the newspapers during the trial, but came to see 
her son and his wife in prison. She knew nothing of the 
table until it was moved into her apartment at a time when 
she was trying to take care of the Rosenberg children. 

I saw the brother, whose affidavit speaks indeed of see¬ 
ing the table in his mother’s apartment at a time somewhat 
after the end of the trial, but does not explicitly explain 
why he overlooked its significance. He was in the office, 
during my stay there, on two occasions. We would have 
had him clarify his affidavit, had he not been out of the 
city when the need for clarification appeared. We were 
prepared to have him clarify the affidavit, and to testify 
more clearly about his recognition of the table, in case a 
new trial was ordered. It appeared sufficiently, however, 
that he also had failed to see the significance of this table, 
which he had noticed when he came to his mother’s apart¬ 
ment some time after the trial was over. 

ITiere was only one other member of the family. She 
was a sister whose illness kept her from participating in any 
way in the preparation of the motion for a new trial. It 
does not appear that she knew anything about the table 
at any stage of the proceedings. 

Finally there is Mr. Emanuel Bloch. While he was 
close to his clients, Julius and Ethel Rosenberg, and their 
children, he was by no means so close to the other mem¬ 
bers of their family. Their horror of the case caused them 
to seek privacy. Mr. Bloch did not see them from the time 
when he advised them to close the Rosenbergs’ apartment 
in October 1950 until after the trial had ended. I saw him 
when he searched his mind to recall when and how often 
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after the end of the trial and before the discovery of the 
table he was in the elder Mrs. Rosenberg’s apartment. He 
remembered vividly only one visit, and thought there might 
have been one or two others. On the occasion which he 
remembered clearly he had gone with presents for the 
children, and with his mind on their affairs. 

It may be observed that one of Mr. Bloch’s principal 
cares and responsibilities was the problem of the children. 
The Rosenberg children were, as one would expect, deeply 
affected by the imprisonment, trial, and execution of their 
parents. Mr. Bloch saw to it that the parents had sound 
psychiatric advice at every point. After the elder Mrs. 
Rosenberg proved unable to take care of these lively chil¬ 
dren, he secured an excellent foster home for them, well 
out of the way of publicity, in a rural area not too remote 
from New York City. He took them to visit their parents, 
and in the end was appointed their guardian by their 
parents. 

It is perfectly easy to understand, if one knew him, and 
saw something of the situation, how easily he could have 
been preoccupied with the children on these visits to the 
elder Mrs. Rosenberg. He said, and I saw him as he 
searched his mind on the subject, that he had no impres¬ 
sion whatever of the table in the apartment. This seemed 
to me perfectly natural. He had been told that the table 
had been sold for junk, he had minimized its importance 
at the trial, and it no doubt was no longer on his mind. 

The explanation for the delay in finding the table, which 
at first seemed so puzzling, is thus a simple one. The honest 
appearance and manner of the members of the family who 
had found it would, I believe, have convinced a jury of 
the truth of their statements. 

On the motion, we asked the Judge to hear them, as a 
judge may do in a preliminary way on a motion for a new 
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trial. We also asked him to look at the table. He declined 
to do either. 

On the motion for a new trial, the government cannot 
be said to have controverted the identity of the table. The 
government did indeed introduce two affidavits, bearing 
the date of the day of the argument in the District Court 
and introduced for the first time immediately before the 
beginning of the argument, which might appear to a 
casual reader to controvert the identity of the table. (On 
these affidavits, sec the stenographer’s minutes of proceed¬ 
ings on the motion C.134-245—especially pages 2-5, 53-54, 
i02fF., 120.) The principal point made by the two affi¬ 
davits is that it was the custom of Macy’s to mark such 
tables in crayon rather than in chalk. The affidavit sub¬ 
mitted by the defendants on their motion, dealing with 
the markings on the table, as shown by the photographs, 
said nothing about the material used for the marking. Tlie 
government’s affidavits create the impression that the 
markings on the table were in chalk rather than in crayon. 
Mr. Bloch himself at first expressed a similar impression. 

Our first request that the table, which could have been 
produced in fifteen minutes, should be brought into the 
court, was occasioned by the appearance of these affidavits. 
A question arose about the color of the marking. The gov¬ 
ernment affidavits spoke of colored crayon. The custodian 
of the table, present in the courtroom, responded to Mr. 
Bloch’s inquiry with the information that the markings 
were yellow. Mr. Bloch indicated clearly that he himself 
did not know what the color might be as between white 
and yellow, and that he was not certain what the materials 
used for marking were. He urged at this point that the table 
be brought into the courtroom so that all concerned could 
look at the markings. 

The government counsel and the Judge alike, as two of 
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US present clearly remember, although the record is per¬ 
haps not quite clear on the matter, rejected the suggestion 
at once. We understood that the affidavits had, in effect, 
been withdrawn. 

That the prosecution continues to make something of 
these affidavits is indicated in the reference to them in the 
recent book of Dr. Fineberg^ and in their appearance in 
the proceedings involving Morton Sobell’s motion for a 
new trial. Not only did the government cease to press the 
point made about the affidavits, and omit it entirely in 
argument in the District Court, but our interpretation of 
the record was confirmed by the fact that the District Judge 
in his opinion supporting his denial of a new trial made 
no reference to the government’s affidavits. It is true, as 
will appear later, that he had already written his opinion 
before hearing the argument; but the mechanics of insertion 
were available to him, and he appears to have been dis¬ 
posed to call attention to any circumstances which might 
be thought to support the government’s case. 

Not only were the affidavits withdrawn, and not only 
were they disregarded by the District Judge. I have been 
informed, as I believe reliably, that the markings on the 
table are, in fact, in crayon. My own observation enables 
me to say that they were not made in anything which I 
would recognize as chalk; and I would simply say that they 
were made in a hard medium which I could not identify. 
If the presence of the government’s affidavits on the mark¬ 
ings in any way affected the result of the case, it is simply 
another indication of the effects which haste on the part 
of prosecutors and judges may have had in occasioning 
the execution of the Rosenbergs. The circumstance that 
so much weight is put on these affidavits in Dr. Fineberg’s 
book can only occasion misgivings in the mind of a student 
of the case. 

^ See above, Chapter i, note, p. 2. 
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Dr. Fincbcrg refers also to one point made in one of 
the two affidavits produced by the government, in a way 
to exaggerate its significance for the unwary reader. The 
defendants’ affidavit with respect to the markings was made 
by Mr. Joseph Fontana, an employee of Macy’s. He de¬ 
scribed the markings in detail, and identified them as char¬ 
acteristic of a type of table sold at Macy’s in the year 1944. 
He called attention, indeed, to an uncertainty whether 
one letter was an “E” or “F,” and resolved his doubts in 
favor of the “E” which was consistent with the three 
other significant code markings used. (The letter on the 
table appears quite clearly to be an “E,” though the 
photograph is unclear.) With reference to the specification 
of price, his affidavit said; “ T997’ is Macy’s retail selling 
price of $19.97.” made one of the two affidavits sub¬ 
mitted by the government with respect to Macy’s custom 
of using crayon for marking tables. Another Macy em¬ 
ployee, Francis Fitzgerald, made a similar affidavit about 
Macy’s use of crayon. At the end of this affidavit, he added 
a paragraph: 

To the best of my recollection, during the period from 1940 
to 1949, it was also the custom and practice of Macy’s to code 
the retail prices in the markings put on occasional furniture, 
including console tables. The coding was simply putting the 
numeral “2” in place of a decimal point. An example of this 
would be retail price of $19.97 would be coded as “192972.” 

The discussion at the beginning of the argument on the 
motion for the new trial which led to the Court’s decision 
regarding the affidavits was concerned entirely with the 
question of the material used for marking the table. 'The 
form of the price-mark was not mentioned. The rest of the 
evidence about the table is so clear, and the uncertainty 
about the significance of the price-mark so great, that it 
seems doubtful whether it would be worth while to pur- 
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sue the sort of investigation which would be necessary to 
get at the facts about Macy’s practice with respect to 
coding price-marks in 1944. "nie affidavit itself is not 
positive in its assertion. TTie affiant, Mr. Fitzgerald, does 
not fully describe his position in Macy’s in 1944. The 
chances of departure from a practice, if it were established, 
may have been very considerable. It seems doubtful 
whether anything but the exigencies of a pending case 
would justify the sort of expense for Macy’s which would 
be necessary for a thorough investigation of the practiee, 
and the chances for departure from the practice, in the 
sale of eonsole tables in 1944. 

It is to be observed that the other code markings on the 
table are not in any question at all, apart from the pos¬ 
sible question as to whether one letter is an “F” or an 
“E.” These markings were described by Mr. Fontana in 
the affidavit submitted by the defendants on their motion 
for a new trial as follows: 

The table would appear to have been manufactured by the 
Brandt Manufacturing Company and the markings “N N 4046- 
760-F4-1997” on the under side of the table would indicate the 
following information: 

“N N” means Macy’s occasional furniture department. 

“4046” is the pattern number assigned by Brandt Manufac¬ 
turing Company to this style in the year 1940. 

“760” means the Brandt Manufacturing Company Cabinet 
Works of Hagerstown, Md. 

<‘F 4 ” is a symbol of a Macy season; was last used as 
a symbol in the fall season of 1936; however, was last used 
as a symbol in the early part of 1944. ^ photographs 

“E” and '‘F,” which are closeups, show that the seasonal symbol 
could be read as either ‘T4” or ‘*E4.” The use of ‘^E4’' would 
be consistent with the manufacturer’s pattern number. 

''1997” is Macy’s retail selling price of $19.97. 
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Ruth Greenglass was in New York and David Green- 
glass in the Federal penitentiary in Lewisburg, Pennsyl¬ 
vania. Neither had testified at great length at the trial 
about the table. Either might have been shown the table, 
and either might have amplified the testimony given at the 
trial in various ways. Nevertheless the government produced 
no affidavit from either of them. 

Moreover, as we have observed, Evelyn Cox, one of the 
few non-accomplice witnesses produced by the government, 
who had thought she recognized the picture at the trial, 
now recognized the newly available console table as like the 
one which was there when she had worked for the Rosen- 
bergs in 1944 and 1945. Her testimony at the trial was 
indeed not of any great value, if one looked at it carefully. 
Nevertheless it had its appeal, so far as one can judge from 
the record; and, on an issue in which the evidence was gener¬ 
ally so questionable, her evidence must at any rate have 
been of some help. 

We are warranted, it seems, on the record of the case 
as a whole, including the record of the motion for the new 
trial, in inferring that the table produced on the motion 
for the new trial was in fact the only console table which 
ever stood in the Rosenbergs’ apartment.* It is not a special 
table nor is it hollowed out for purposes of microfilming. 
It is not an $85 table, and was not in 1944. It is a table 
of a sort which was sold at Macy's in 1944 for $20.36, in¬ 
cluding sales tax. Tliis comes close to the figure of “about 
$21” which Julius Rosenberg said he had paid for their 
console table. 

The result is that the dependability of the Rosenbergs’ 
testimony is in this respect vindicated. If the jury thought 
that they were lying about the console table, that can no 

^ See also above. Chapter i, pp. 11-13. 
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longer be taken as a finding with any support in the 
evidence. They were telling the truth. 

On the other hand, the Greenglasses, on the record as 
we have it, must be treated as having told a falsehood. 
The table they described was never there. 

We have seen how much the conviction of the Rosen- 
bergs depends on the word of the Greenglasses. If they 
were ready to engage in such a systematic fabrication in 
order to secure the conviction of the Rosenbergs, we must 
look on their entire line of testimony as doubtful. 

We must, it seems clear, disbelieve it. We must con¬ 
clude, even if we cannot say that the Rosenbergs were 
innocent, that they were, at any rate, not proved guilty, 
certainly not beyond a reasonable doubt. And we must 
certainly be profoundly dissatisfied with the judgment 
denying them a chance to prove their innocence on a new 
trial. 
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Besides the table, the other most significant feature 
of our motion for a new trial was, in my estimation, a 
pretrial statement in the writing of David Greenglass and 
given to his lawyer.^ This was taken from his lawyer's file 
and photostated, the photostat sent to France, and re¬ 
turned from France to America to the hands of Mr. Eman¬ 
uel Bloch. I do not know how the original disappeared 
from the files, or in what circumstances the photostats 
were made and transmitted. In any event there can be little 
question about the genuineness of the memorandum, since 
David Greenglass's attorney, Mr. O. John Rogge, from 
whose files it came, claimed that the original was genuine, 
and insisted on the return of Mr. Bloch's photostat to him. 
More recently he has publicly made a similar statement. 
There can be no question about the admissibility of this 
pretrial statement in evidence, so far as its source is con¬ 
cerned. Moreover, Mr. Bloch secured an opinion from the 
Gommittee on Legal Ethics of the Association of the Bar 
of the City of New York, upholding his right to use avail¬ 
able reproductions other than the one returned to Mr. 
Rogge. 

The statement is, as Mr. Rogge has recognized and as 
a witness was prepared to testify, in the handwriting of 
David Greenglass, and it is on three sheets of paper, ending 

^ The statement is given in Appendix 2. 
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at the middle of the third. It therefore appears to be 
complete. 

The statement is notable both for what it includes and 
for what its excludes. Its omissions would perhaps not be 
so significant, were it not for the two striking admissions 
to which we shall first give our attention. 

I stated that I met Gold in N. M. at 209 Hick St., my place. 
They told me that I had told him to come back later because 
I didn’t have it ready. I didn’t remember this but I allowed 
it in the statement. 

David Grccnglass is recounting for his lawyer what he 
told the FBI at their first interview. He is here saying, if 
I understand it correctly, that he permitted the FBI to 
put into his statement a false account of his recollection 
of his dramatic meeting with Gold in New Mexico. He 
testified to the same false account at the trial, and his wife 
and Gold also testified to the same effect. At first sight 
the point may seem a minor one. Nevertheless the differ¬ 
ence between Gold’s stopping casually on the way back 
from a serious visit to Fuchs in Santa F’e for some material 
which Greenglass in Albuquerque would have ready for 
him, and coming in the morning with signals and pre¬ 
liminary conversation followed by a wait for the com¬ 
pleted report, is indeed dramatic. Had the simpler version 
been given in court, it might have made a difference. It is 
not easy to believe that David Greenglass was able to 
remember the details of his drawings of lens mold and 
cross section for over five years; but it is harder to suppose 
that he could have forgotten the course of events on this 
climactic day when Gold came to get the lens mold in¬ 
formation from him. 

It is not said in so many words that David Greenglass 
told the FBI that he did not remember the sequence as 
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they gave it to him. Perhaps they had already reeeived an 
account of the day from Gold. Perhaps they carelessly fell 
into this different account of the sequence themselves. It 
seems, however, a fair inference that they knew what he 
was doing and that they had already begun to encourage 
him to embroider his story, make it more dramatic, and 
put himself more nearly in a class with Fuchs as a spy. 

The sentences just quoted are at the very beginning of 
the pretrial statement. At the end occurs another indirect 
reference to Gold’s visit to New Mexico. “But this I’ll tell 
you, I can honestly say the information I gave Gold may 
be not at all what I said in the statement.” David Green- 
glass is saying that he can honestly tell his lawyer that he 
may not have been honestly recounting events for the FBI. 

'I'hc pretrial statement has no reference whatever to the 
cross-section sketch of the atomic bomb. It is a striking 
omission on this last occasion when David Grccnglass was 
to speak while relatively free from the influences which 
must have played on him during his eight months of inter¬ 
vening imprisonment. We recall that there was no reference 
to the episode of the cross section of the bomb in any 
of the indictments, including the final one of January 31, 
1951. 

During those eight months of imprisonment, if we can 
judge by the experience of the Rosenbergs, the FBI and 
perhaps other government officials as well were eager to 
have Greenglass tell them more about the espionage in 
which he was engaged and about his co-conspirators. The 
FBI had on the whole a poor record in apprehending either 
German or Russian spies. Allan Nunn May and Klaus 
Fuchs had eluded them. Tliey were jicrhaps pardonably 
eager to make their contribution by way of a big case. I’his 
must have been apparent to prisoners with whom they 
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dealt. Gold was available for consultation by the FBI, and 
his testimony and the Grcenglasses’ must have been co¬ 
ordinated. Gold was a much better educated and more 
capable man than vras David Greenglass. We can only 
guess at the influence which he may have had on the 
organization of the case. In any event, since David Green- 
glass was not, according to his own statement, being 
scrupulous with the FBI in what he told them, we may 
legitimately doubt some of the rest of his story, including 
that part of it having to do with the cross-section sketch 
of the atom bomb. 

The pretrial statement has in it a reference to the events 
of 1944. David Greenglass says that he told the FBI that 
his wife had asked him then about sending out informa¬ 
tion, and that she had done it because Julius Rosenberg 
had asked her to. Here is the item corresponding most 
closely to what was shown at the trial, according to the 
Greenglasses’ testimony. At the same time it is a simple 
item which could easily have been suggested by FBI 
questions, and developed from recollections of general con¬ 
versations with the Rosenbergs. Moreover the doubts which 
the pretrial statement has helped to develop must lead us 
to recall that at the trial, in cross-examination, it appeared 
that Ruth Greenglass had memorized her testimony with 
respect to this episode. Here we may observe that when the 
jury asked for Ruth Greenglass’s testimony on this episode, 
while they were deliberating, the Judge, over Mr. Alex¬ 
ander Bloch’s objection, sent in only the testimony on 
direct examination, and not the cross-examination in whieh 
Mr. Bloch brought out the repetition of phrases which 
seemed to be the mark of memorization by Ruth Green¬ 
glass. 'The jury’s request came not long after Mr. Emanuel 
Bloch had emphasized the cross-examination, in his sum- 
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mation, and there can be no doubt that the jury, though 
it made no further request, was interested in seeing the 
record of the cross-examination. As we observed before: 
memorized testimony may be true, but it has a way of 
creating doubt. 

In dealing with the lens mold episode, David Green- 
glass's pretrial statement is entirely silent about the im¬ 
portant subepisode in which he allegedly gave the first lens 
mold sketches to Julius Rosenberg in January of 1945. Here 
again is a matter which wc did not mention when we 
were describing the trial, but which should now be noted. 
In the examinations of tlic Greenglasses and Julius Rosen¬ 
berg it appeared that Julius Rosenberg could not have 
stopped on the two mornings in succession at David Green- 
glass’s house on his way to work, on any normal schedule, 
and arrived at his place of employment anywhere near on 
time. He was working for the Signal Corps, and Mr. 
Emanuel Bloch in his summation observed with some force 
that the government might well have produced evidence 
from the Signal Corps’ records that Julius Rosenberg was 
absent from work or late to work on those days. 

It is also significant that the final superseding indictment, 
like its two predecessors, places this subepisode after the 
meeting with “the Russian” and just before David Green- 
glass’s return to New Mexico, instead of at the start of the 
lens mold story, as David Greenglass told it at the trial. 
What happened to this part of the testimony after the 
time of the pretrial statement? 

The omission from that statement of any reference to 
this first subepisode in the lens mold sequence is significant 
on its own account. The preparation and transmission of 
the first sketches were an important item. They comprised 
the first step toward the alleged elaborate espionage which 
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concerned itself with the lens mold. Tlie lens mold episode 
as a whole, of all the episodes described, was the one that 
bore the strongest mark of reality. As we have seen, it 
may have had referenee to something which actually oc¬ 
curred. 'Ilie question here is as to the Rosenbergs’ con¬ 
nection with it. If Julius Rosenberg did in fact play a part 
in this first step, when the drawings were first exhibited, 
it is hard to suppose that his name would have been 
omitted from a statement such as David Grcenglass's 
original statement to the FBI. It is also hard to suppose 
that David Grcenglass would have omitted from his first 
statement to his lawyer any referenee to this subepisode. 

It is true of course that witnesses remember stories bit 
by bit. On the motion for a new trial. Judge Kaufman said 
that some of tlie other omissions in David Greenglass’s 
pretrial statement, including the omission of any reference 
to “the bomb itself,” were consistent with the familiar 
experience that “details,” as he called them, are filled in 
by a witness in a gradual sequence of statements. But it 
is hard, especially on Judge Kaufman's view of the awesome 
nature of tlie sketches, to treat the omission of the cross 
section of the bomb as the omission of a “detail.” So too 
the omission of this first step and these first sketches in 
the lens mold sequence is hard to reeoneile with a theory 
of forgotten or overlooked details. '^This was the beginning 
of elaborate espionage for David Greenglass, and certainly of 
considerably more importance than the talk with the mys¬ 
terious “Russian.” 

As to “the Russian,” David Greenglass had this to say 
in his pretrial statement: 

I then mentioned a meeting with a man who I didn’t know, 
arranged by Julius. I established the approximate meeting place 
but no exact date. Tlie place was a car, an Olds owned by my 
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father-in-law, at somewhere above 42nd St. on 1st Ave. in 
Manhattan. I talked to the man but I could recall ver)' little 
about which we spoke. I thought it might be that he wanted 
me to think about finding out about II. E. lenses used in 
experimental tests to determine data on the A bomb. 

On the day before the date of the mcnioranduni whieh 
we are here eonsidering, David Greenglass had an inter¬ 
view with Mr. Herbert J. Fabricant, from Mr. Rogge’s 
offiee, whieh is the subjeet of a memorandum by Mr. 
Fabricant, included among the papers from Mr. Rogge’s 
office of which the identity has been conceded by Mr. 
Rogge. Mr. Fabricant’s memorandum reports that David 
Greenglass spoke of such a meeting and added that 
David Greenglass “docs not know if the man was a Russian 
and told the FBI that he didn’t know.’’^ 

By the time of the trial, David Greenglass had become 
much more certain about the subject of his conversation 
with this mysterious character. He testified in effect that 
the man was a “Russian.” He testified also that the man 
asked him about the dimensions of the lenses, as we may 
recall, and that he was unable to tell him about these dimen¬ 
sions. 

Since there are references to this meeting in David 
Greenglass’s pretrial statement, in Mr. Fabricant’s memor¬ 
andum, and in the trial testimony alike, one might think 
that it is better established than any other event connected 
with Julius Rosenberg, and that it at least corresponds to 
something or other that was real. It is, however, a simple 
item, corresponding to items about “Russians” of which 
the Canadian spy reports are full and one which could 
easily be suggested by FBI questions. More serious perhaps, 
it differs so in its pretrial and trial versions that one can 
see no reason to believe any part of either. 

^ The memorandum is given in Appendix i. 
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David Greenglass said this about the Jello box: “One 
more thing, I identified Gold by a torn or cut piece of card, 
but I didn’t tell them where or how I got it.” (In the next 
sentence we are given a further clue to a motive that may 
have been working in David Grecnglass’s mind: “Also, I 
definitely placed my wife out of the room at the time of 
Gold’s visit.”) llien Greenglass adds: “Also, I didn’t know 
who sent Gold to me.” (Consider the relationship between 
this statement and his own testimony at the trial to Gold’s 
identification phrase in the form “Julius sent me.”) 

Questions which may have troubled us before become 
more insistent. Why was David Greenglass an important 
member of the party, if the Jello box half was to go to his 
wife? On direct examination, he once said that one half 
was for him, then said that it was for his wife. In addition, 
he said that after they went home, his wife showed him 
the one half, and put it in her wallet. The next day, on 
cross-examination, he said the half was for his wife. Why 
were these preparations made two months before Ruth 
Greenglass returned to New Mexico, six months before 
the meeting with Gold? She testified that in February she 
talked with Julius Rosenberg about final arrangements. 
Julius Rosenberg testified that she talked with him about 
quite other things. With whom else did she talk? Who 
really made the witty remark: “The simplest things are 
always clever”? 

In the two months between the Jello box episode and 
her arrival in Albuquerque, Ruth Greenglass could have 
been given her half of the Jello box side by a considerable 
number of people. ITiere was Yakovlev, there were fellow 
workers, there were other unknown members of the kind 
of espionage ring which Greenglass described. There may 
have been, among these groups, a source of the $5000 given 
to David Greenglass in 1950, someone who, whether be- 
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cause he was beyond the reach of the United States govern¬ 
ment or for some other reason, was not named by the 
Greenglasses. 

At the supposed evening gathering at the Rosenbergs’, 
there was planning for a meeting at the Safeway store, 
where Ruth Greenglass was to have the information (the 
nature of which was never told). Ruth Greenglass described 
a later meeting with Julius Rosenberg where weeks were 
fixed (perhaps Saturdays as well), and correspondence to 
fix postponed dates, more precisely, for that somewhat 
unlikely Saturday afternoon meeting before a Safeway store. 
Gold, on the record, came at a time not arranged with 
the Greenglasses; so far as they were concerned, he hap¬ 
pened in. He found them away from home in the evening, 
he testified, but at home the next morning, Sunday, June 
third. He “finally managed to obtain a room in the hallway 
of a rooming house” for the intervening night, and in the 
morning “registered at the Hotel Hilton.” The arrange¬ 
ments for meetings at the Safeway store were in each case 
for meetings at which Ruth Greenglass would have in¬ 
formation ready (on paper, judging from the first discarded 
plans about Denver) for the expected intermediary. Ruth 
Greenglass testified that she waited at the Safeway store 
(once with her husband), in accordance with these ar¬ 
rangements, the third and fourth Saturday afternoons in 
May, the latter a week before Gold’s visit. It was evidently 
not planned that there should be any opportunity or any 
occasion for David Greenglass to write things up. If new 
technical developments during the week, or the precau¬ 
tionary destruction of his wife’s papers, for example, made 
a new report necessary, it would have been interesting, 
simple and natural to say so. 

T^ere seem to be traces here of four or five stories. 'There 
is the story of the evening at the Rosenbergs’ apartment in 
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New York. There is a story of plans, and postponed plans, 
for a meeting at which Ruth Greenglass would have in¬ 
formation ready for an intermediary. This story fills in the 
time between January and June, and that may be its only 
meaning or funetion. Tliere is probably a lost story, as 
interesting as any, about arrangements for Gold’s call at 
the Greenglasses’ apartment in Albuquerque. It seems 
unlikely that his superiors, who through Yakovlev insisted 
so strongly on this side trip, would have sent him on the 
chance of finding one of the Greenglasses there at a particu¬ 
lar time, an evening or morning or both of a particular 
week cud. If, as it turned out, he had to sec David Green- 
glass, the chance of missing the object of his trip was greater 
and arrangements the more necessary. Whenever these 
arrangements were made, other arrangements—for exam¬ 
ple, the Jcllo box arrangements—could have been made at 
the same time. They could all have been made, for example, 
with alternative possibilities, before Ruth Greenglass left 
New York. Why has an almost necessary story about ar¬ 
rangements for Gold’s call dropped out of the total account? 
Was too much involved in those arrangements? 

Then there is David Grcenglass’s nearly lost story of 
the day of Gold’s visit in Albuquerque, the story implied in 
his pretrial statement, ending with a simple call by Gold, 
and omitting the preparation of sketches and notes and the 
return of Gold to get them. 'This story perhaps belongs with 
the wholly lost story of the arrangements for Gold’s call. 
It fits also with the story of arrangements for Ruth Green¬ 
glass to wait somewhere (whether or not before the Safe¬ 
way store) with information ready for an intermediary, and 
the postponement of these anangements, which may have 
been supplemented originally or superseded later by the 
arrangements for Gold’s call. This group of stories is in¬ 
consistent with the story told at the trial by the Greenglasses 
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and Gold about the circumstances and events of Gold's 
call on the Greenglasscs in Albuquerque. 

I'inally, there is the total story about the Jello box and 
Gold's call in Albuquerque, which by itself turns out on 
examination to be remarkably incoherent, told by the 
Greenglasscs and—in part—^by Gold, at the trial. What¬ 
ever the processes of recall, self-examination, and coordina¬ 
tion which may have gone into developing this story, it 
seems to suggest an imperfect combination of accounts of 
at least two sets of experiences, one with the Rosenbergs 
and one with Gold. The care witli which they were put 
together may have been sufficient to make the combination 
effective for a jury, A careful reader, however, disturbed by 
doubts arising from the evidence about the console table 
and from David Grcenglass's pretrial statement, may well 
conclude that the Greenglasscs and Gold seem to have 
pieced together two quite separate accounts of two sets of 
experiences, neither account having any clear relation to 
any actual events, in organizing their story of the sequence 
of events from tlic cutting of the Jello box to Gold's visit 
in Albuquerque. Motivation for the particular form which 
each item of testimony took may be absent. I’he traces of 
fabrication left in the record may be due simply to lack of 
care or skill on the part of witnesses or government repre¬ 
sentatives or both. The motives for the fabrication as a 
whole are clear enough. 

Yakovlev had left the country. The Greenglasscs may 
well have thought that an account of participation by 
people available for investigation and prosecution would 
satisfy the FBFs zealous wishes better than an account of 
their activities ending with Yakovlev. Julius Rosenberg's 
conversations in 1944, including conversations with Ruth 
Greenglass reported to her husband, may have gone far in 
expression of sympathy for and admiration of the Russians, 
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and the feeling that scientific secrets should be shared with 
them. There were grudges against the Rosenbergs, and 
sources of hostility in reaction to earlier hero worship. 

The FBI found a student notebook belonging to Julius 
Rosenberg in David Greenglass’s apartment when they 
arrested him. It is not impossible that Gold’s identification 
phrase about “Julius,” if he in fact used such a phrase, sug¬ 
gested the implication of the Rosenbergs. The Greenglasscs 
had a series of personal relationships with the Rosenbergs 
which could rather easily be combined with the lens mold 
story, and the other stories of espionage, in a somewhat 
complex and convincing way. We have no reason to think 
that experiences with anyone else would have fitted in as 
well. 

It is not hard to see why the Rosenbergs were chosen, 
especially if a death sentence was not expected, once the 
temptations of confessed accomplices led the Grecnglasses 
to use their opportunities to substitute someone else for 
themselves as the principal objects of the prosecution. They 
did not need to think it all out at once, or see it all at once. 
They (and Gold) had eight months between David Green- 
glass’s arrest and the trial to recall different sets of events, 
and correlate their testimony. 

If we consider the possibility that Ruth Greenglass, some 
time before she left for Albuquerque, got her half of the 
Jello box side from Yakovlev or someone working closely 
with him, we may conclude that it would explain more of 
the known facts than any other possibility. It would explain 
the omissions, vacillations, inconsistencies, and apparent 
fabrications in the Greenglasscs’ total known account of the 
lens mold episode. It would explain a memorized statement 
about the first transmission of information about the 
project and the late appearance of the episode of “the bomb 
itself.” It would explain a disposition to fabricate and im- 
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prove other parts of the story, particularly the parts dealing 
with the supposed rewards and instruments of espionage. 
It would explain a certain complexity and verisimilitude in 
the Greenglasses’ account, and Gold's, of the identification 
arrangements for their meeting, together with their testi¬ 
mony, and Gold’s, that he did meet them. It would explain 
the provision of funds for David Greenglass in 1950, by 
draft or otherwise. It would explain the Rosenbergs’ stead¬ 
fast assertion of their innocence, at both the trial and their 
execution. 

Tlic more I reflect on the entire record, the more it seems 
to me that the record alone, as Dr. Urey thought even 
before the new evidence came to our knowledge, is more 
consistent with the view that Ruth Greenglass got her half 
of the Jello box side from Yakovlev himself, than with the 
view that the Rosenbergs had any part in the lens mold 
episode, or any other episode of espionage whatsoever. 

David Greenglass has told us at any rate that the report 
of the day in Albuquerque when Gold came to see him and 
his wife and secured the critical information about the 
lenses and the lens molds is not consistent, as it was given 
first to the FBI and later at the trial, with his first recol¬ 
lection of that dramatic day. He can hardly at any time 
have forgotten the main outlines of the sequence of events 
as they then occurred. If Gold and Ruth Greenglass and 
David Greenglass have for any reason fabricated the ac¬ 
count of this day which they gave at the trial, we cannot 
believe anything that any of them says. 
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Some Details—New Evidence 


We luu'c emphasized partieularly eertain features of the 
evidence offered on the motion for a new trial, which seem 
to discredit the Greenglasses and perhaps the prosecution 
as well. As in our outline of the trial, we have omitted 
some matters which might seem particularly important to 
others. 

Mr. Emanuel Bloch, partly no doubt because he had 
been faced with denials in his cross-examination of the 
Greenglasses, was particularly impressed by one feature of 
the memorandum of Ruth Greenglasses conference with her 
lawyer some four days after David Greenglass’s arrest.^ In 
this she said, contrary to the implications of her testimony 
at the trial, that the FBI had investigated the Greenglasses, 
before his arrest, inquiring about a supposed theft of 
uranium by David Grcenglass from Los Alamos. 

As we have seen, Bernard Grcenglass, David Green- 
glass's brother, made an affidavit with respect to the sup¬ 
posed uranium theft by David Grcenglass, which was used 
on the motion for a new trial. Bernard Grcenglass said 
that his brother had told him that he had in fact stolen 
uranium and thrown it into the East River, presumably in 
fear that he was likely to be caught with it. If David 
Grcenglass did, in fact, steal uranium, particularly if he 
later sold it instead of throwing it into the river, this 

“ See pp. 8i, 103. 
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would explain a number of puzzling facts in the ease, 
perhaps including the $4000 acquired by Greenglass in 
1950. Scientists familiar with the project apparently 
consider it unlikely that any such theft took place. 
Whether or not the theft did take place, the fact that 
David Greenglass had recounted it and that Ruth Green- 
glass first said they were asked about such a theft, 
and the further fact that at the trial they denied that 
they were asked about it, have considerable significance. 
The incident casts further doubt on their dependability. 
Moreover it substantiates Julius Rosenberg, in that if this 
investigation was made, or if the Greenglasses or either of 
them said it was made, it is not unlikely that David Green¬ 
glass told him something like what Julius Rosenberg testi¬ 
fied to at the trial. If David Greenglass told him, in any 
form of words, that he was afraid of jjroceedings on account 
of uranium or other thefts, this would explain Julius Rosen¬ 
berg’s readiness to help David Greenglass in an attempt 
to escape from the country. It would of course not justify 
Julius Rosenberg, strictly, in taking steps to help his brother- 
in-law escape. It would, however, be understandable as an 
expression of clannishness not inconsistent with quarrels and 
hostilities between the two, and something very different 
from the participation in an espionage conspiracy of which 
he was convicted and for which he was sentenced. 

We have already quoted the lawyer’s memorandum about 
Ruth Greenglass’s first conference with respect to Ruth 
Greenglass’s remarks about her husband’s credibility.^ “She 
had known him since she was ten years old. She said that 
he would say things were so even if they were not.” The 
memorandum contains a record of other references by 
Ruth Greenglass to the peculiarities of her husband’s 
behavior. Some have seen an inconsistency between her 

2 See pp. 103, 134. 
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testimony at the trial about her knowledge of espionage 
activity and a remark attributed to her about the effect 
which tlie Hiroshima bombing had upon her mind. “She 
would not have allowed her husband to bring anything 
home after hearing what the project was. She intended to 
raise a family and did not want that kind of material 
around.” 

A pair of memoranda from the Greenglasses’ lawyer’s 
office was submitted on the motion for a new trial to show 
clearly that the discussion of a “deal” for the Greenglasses 
was carried out by their lawyer and government counsel. 
The memoranda suggest at any rate that David Greenglass 
was led at one point to expect or at least hope for even 
more lenient treatment than he received. On the motion 
for a new trial, the government introduced two affidavits 
by the Greenglasses’ lawyers which did not in any way 
controvert the authenticity of these memoranda, but did 
argue their effect. We need not make too much of the 
memoranda. They did, at any rate, confirm the impression 
which experienced lawyers would evidently derive from the 
proceedings as a whole, the impression that the testimony 
given by Ruth Greenglass and David Greenglass had some¬ 
thing to do with the lenient treatment which they received 
in the case. 

However one views the entire record of the proceedings, 
including the trial and the motion for a new trial, the 
Greenglasses appear to be discredited. It is possible that 
they were not lying in their testimony about the major 
episodes of espionage. The possibility appears, however, 
somewhat remote. ITiey had a motive to lie. They had the 
material for a convincing lie in their participation in some 
sort of espionage. Tliey showed a disposition to lie, particu¬ 
larly in their treatment of the rewards and instruments of 
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espionage. David Greenglass's pretrial memorandum indi¬ 
cates clearly enough that he had lied about one at least of 
the major episodes of atomic espionage. 

The testimony of other witnesses, Elitcher, Schneider, 
Elizabeth Bentley, is not such on the record as to help the 
government in its case. It appears indeed, if carefully read 
and thoughtfully considered, to cast doubt on the govern¬ 
ment’s case. 

David Greenglass’s pretrial statement, while it indicates 
that he permitted the FBI to put words in his mouth, 
words which he repeated at the trial, does not conclusively 
establish that the FBI representatives knew what they 
were doing. They may, for example, have gotten the story 
about that critical day from Gold, and used it as the basis 
of a memorandum which David Greenglass signed, and 
later followed in testifying about the sequence of events. 
It may be that Gold, David Greenglass, and Ruth Green- 
glass were simply given opportunities to correlate their 
testimony about that day in Albuquerque. At the very 
least, however, it seems not unlikely that the FBI’s tech¬ 
niques encouraged the development of the Greenglasses’ 
story. 

'The use made of the Greenglasses’ testimony about the 
rewards and instruments of espionage affects more directly 
our confidence in the prosecuting counsel. Taken together 
with their use of the Elitcher, Schneider, and Bentley testi¬ 
mony, the creation of such a sequence as the console table 
story, in a capital case of public significance, is inexcusable. 
In my own view it was the most clearly reckless conduct in a 
sequence of events which led to an unjustified use of the 
United States’ power to take its citizens’ lives. 
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Accomplice Testimony 


A. 1 ’ DIFFERENT times different methods have been used 
to convict those charged with the worst crimes against 
society. The methods of the Spanish Inquisition are thought 
to belong to another age. In more modern times, witches 
have been convicted by testimony, including confessions, 
which wc cannot believe, with the approval of clergymen 
and judges of the highest standing. Working with fears and 
hatreds engendered by the seventeenth-century wars of 
religion, Titus Oates by his fabricated testimony secured the 
conviction of unoffending Catholics as parties to a Popish 
plot. Systematic fabrication of documents was necessary to 
convict Dreyfus and to hold him in captivity as a scapegoat 
for the hatred and guilt associated with anti-Semitism and 
the late-ninetccnth-century hostility between France and 
Germany. 

In our own time, the cases of Sacco and Vanzetti, and 
Mooney and Billings, have both remarkable resemblance 
to each other and a marked difference from the pattern of 
the more recent cold war cases. In each of the two murder 
cases, which were decided under the influence of passions 
associated with the war of 1914 and the years following, the 
pattern of proof was similar. There was worthless identifica¬ 
tion testimony. There was logically indefensible inference 
from the ‘‘consciousness of guilP' thought to be indicated by 
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alleged misstatements on arrest. In each case, what margin 
of doubt remains was created by evidence in the nature of 
ballistics evidence. (In the case of Sacco, an agreement was 
made that—for good reasons—the only persuasive evidence 
on the subject, coming long after the trial, w’as not to be con¬ 
sidered by the commission on clemency. The agreement 
resulted in the decision of defense counsel not to push their 
contention that the bullet marked as the fatal bullet, and 
used in the ballistics test in question, was, in view of the 
peculiarity of its identification marks, not in fact the fatal 
bullet.) 

In the great cold war cases, a new pattern of proof has 
gained national attention. It is a pattern that has been used, 
as we shall see, in the case of some minor British episodes. 
It has not, however, had the same importance in history as 
have the patterns of the Inquisition, the witchcraft trials, the 
Popish Plot, the Dreyfus case, and the Sacco-Vanzetti and 
Mooney-Billings cases. 

The use of accomplice testimony to secure convictions of 
offenses which arc either purely political or made up partly 
of political elements is characteristic of our recent leading 
cases. Former accomplices who were inevitably motivated 
by interests in gaining respectability, maintaining respectable 
positions, or saving themselves from prison or execution, 
have been supplemented by professional witnesses, some¬ 
times originally employed by the police and sometimes 
former accomplices themselves, who often seem to have been 
interested simply in making money. 

Louis Budenz, the only witness of any consequence in the 
Dennis case, appears to have been interested partly in 
respectability and partly perhaps in reconciling himself with 
his church. In that case the strongest evidence against the 
defendants was the long sequence of excerpts from classic 
Marxist literature, particularly Russian literature, from a 
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few books which were used in Communist Parly school¬ 
rooms. Apart from this evidence the jury could hardly have 
convicted the defendants, and it is doubtful in the end 
whether their conviction was due to the substance of the 
books or to the numbing effect of the constant reading of 
their contents. Budenz gave the most persuasive testimony, 
to show that the Communist Party leaders, protesting 
always that they planned only a peaceful revolution in the 
United States (jjcrhaps backed by force against a violent 
counter-revolution), used language in an “Aesopian sense” 
and meant violence when they said nonviolence. Budenz 
was a former accomplice in the supposed Communist con¬ 
spiracy and his testimony had the defects which, as we have 
observed, are characteristic of accomplice testimony in gen¬ 
eral. It may be said, however, to have been corroborated, 
partly perhaps by the testimony of those who were 
originally FBI agents, but more effectively by some of the 
language in Russian books, however inapplicable the defense 
claimed it was to American conditions, and however in¬ 
applicable it may seem to the position of the diminutive 
American Communist Party. 

In the Hiss case, Whittaker Chambers was, on his own 
testimony, a fonner accomplice in the espionage conspiracy 
which was in fact the principal subject of the case. He told 
his steadily changing and growing story first to the State 
Department, later to a Congressional committee, and finally 
in court, under circumstances in which he had the strongest 
motive to protect himself, his wife, his professional position 
(even though he eventually resigned from Time), and his 
respectability. He seems in fact fairly unreliable. One has 
not as good a means of judging the characteristics of the two 
wives, and may therefore consider the possibility that the 
Hisses and Chambers were better acquainted than Hiss has 
admitted. That is still far short of espionage, or perjury 
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about espionage. The only evidence on espionage that 
amounts to anything is the corroborative evidence of the 
typewriter, on which documents, some of them coming 
from other oflBces than Hiss’s, in which espionage is known 
to have occuned, were unnecessarily typed. It is significant 
that this corroborative evidence, indispensable for even a 
reasonable doubt of Hiss’s innocence of espionage, was 
produced by Hiss himself, in the confident expectation that 
it would exonerate him. 

In the Rosenberg and Sobell cases, as we have seen, the 
serious evidence consisted entirely of that given by con¬ 
fessed fonner accomplices, the Greenglasses, Elitcher, and 
Elizabeth Bentley; and it was, as wc shall notice shortly in 
somewhat more detail, entirely without even the kind of 
corroboration that was present in the Dennis and the Hiss 
cases. 


It is in somewhat insignificant cases that the English law 
of evidence applicable to accomplice testimony has devel¬ 
oped. The English law became the law of most American 
jurisdictions, but an emphatic warning by a dissenting but 
famous English judge is related to the caution about 
accomplice testimony which is expressed in the law of a good 
many important, though minority, American jurisdictions. 
In the federal courts of the United States, the English law 
is followed. In the courts of New York State, the second 
greatest of our jurisdictions, accomplice testimony, par¬ 
ticularly in capital cases, is treated with much greater cau¬ 
tion. It is striking that the Rosenbergs were tried in a 
federal court in which a rule of evidence was applied 
different from that which would have governed comparable 
proceedings in the nearby courtrooms presided over by 
judges of the state of New York. 
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fhe revolution which produced the first opinions and 
decision on the use of accomplice testimony was a hopeless 
and petty one organized and attempted by left-wing Pro¬ 
testants in 1662. It is almost forgotten among the other 
disturbances which characterized this part of that troubled 
century. Accomplice testimony was offered, and the greatest 
judge on the beneh, Lord Chief Baron “Hales” (better 
known to lawyers as Sir Matthew Hale), thought the accom¬ 
plice incompetent to testify, and thus also with such little 
standing that he ought not to be taken seriously.^ 

But the L. C. Baron Hales said, that if one of these culpable 
Persons be promised his Pardon, on Condition to give Evidence 
against the rest, that disableth him to be a Witness against the 
others, because he is bribed by saving his Life to be a Witness, 
so that he takes a difference where the Promise of Pardon is to 
him for disclosing the Treason, and where it is for giving of 
Evidence. But some of the other Judges did not think the 
promise of Pardon, if he gave Evidence, did disable him, but 
they all advised that no such promise should be made, or any 
threatenings used to them in case they did not give full Evi¬ 
dence. 

The Lord Chief Baron was in a minority of one, but he 
repeated his opinion—in less persuasive form—in his Pleas 
of the Crown, though it never became the law of England. 

His statement has meaning for the modem eases. Under 
the modern law, it is probably true that actual payment of 
money, or even a promise of payment of money on condi¬ 
tion that a witness (not an expert) testify in a partieular way, 
would not make the testimony inadmissible. The witness 
could insist that, though he had been promised money if he 
would testify as he was doing, yet he was in fact telling 

^Tonge’s Case, 2 State Trials 474, 6 Howell’s State Trials 226 (1662) 
for the stor\' and the evidence; Kelyng’s Crown Cases 17 (1662) (1789 
edition) for the opinions on the accomplice point. 
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the truth. It is hard to suppose, however, that a conviction 
for which the testimony of such a witness was either 
sufficient or manifestly necessary, as the Court of Appeals 
said the Grecnglasses' testimony was for the conviction of 
the Rosenbergs, would be allowed to stand, either against a 
motion in the trial court or on appeal, even in a federal 
Court of Appeals. It is hard to avoid Sir Matthew Hale's 
clear implication that an assurance of life, or freedom from 
imprisonment, is normally at least as important as a promise 
of money. 

llie opinion in Tonge's case was followed next, by some¬ 
thing of an irony, in a case in i6g6‘ leading to the conviction 
of participants in an attempted rebellion to restore the 
Stuarts at the expense of William III, who had come to the 
throne through the ''Glorious Revolution" of 1688. 

The other leading case establishing the English law in¬ 
volved the trial in 1820*'' of a rather unbalanced revolutionary 
socialist, Arthur Thistlewood, a disciple of Thomas Spence, 
for his leadership of the harebrained Cato Street Conspiracy. 

These cases and others led to the rule that has survived 
in England and a majority of American jurisdictions that 
accomplice testimony may be the basis of a conviction of 
crime, even though it is not corroborated by independent 
evidence. The law does require that the judge in charging a 
jury shall warn them strictly of the caution to be used in 
believing accomplice testimony. 

Judge Kaufman, following this rule, gave the jury warn¬ 
ing in the Roscnbcrg-Sobell case, although the reader may 
doubt whether it was by any means as emphatic a warning as 

“Charnock's Case, 12 HowelFs State '‘rrials 1378 (1696), with a 
report of Chief Justice Holt's brief and now standard observation on the 
subject in Holt, K. B. 681, 90 English Reports 1276. As Sir Matthew 
Hale did not, Chief Justice Holt kept a level head in witchcraft cases; but 
his views on the necessity for using accomplice testimony to preserve public 
order are not fully confirmed by the course of the leading English cases. 

® Thistle wood's Case, 33 Howell's State Trials 682 (1820). 
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the circumstances of the case required. In any event, the 
unreliable character of accomplice testimony remains, as we 
have seen, a matter to be remembered in every reflection on 
the case. Whatever check may have been present because 
of David Greenglass’s relation to his sister seems to have 
been ineffectual in view of the misstatements, for example 
about the console table, which—^whatever their significance 
in other respects—showed his readiness to testify falsely 
against his sister, even at the risk of sending her to execution. 


In a large and strong minority of American jurisdictions 
the rule protecting accused persons against accomplice testi¬ 
mony is stricter than the English rule. As we have said, a 
characteristic and leading jurisdiction is New York State. 

In New York State courts, the rule is that accomplice 
testimony will not convict a prisoner unless it is corroborated 
by testimony independently tending “to connect” the 
prisoner with “the crime.” The rule was enacted by the 
legislature, and its meaning is not in all cases free of con¬ 
troversy. 

There seems to be little doubt that the four principal 
witnesses in the Rosenberg-Sobell cases—the Greenglasses, 
Elitcher (259 ff., 276),and Miss Bentley—were accomplices. 
On the other hand, as a Columbia Law Review note indi¬ 
cates,^ the only possibility of independent corroboration is 
in the testimony of Dr. Bernhardt and the photographer 
Schneider with respect to the Rosenbergs, as evidence of 
preparation for “flight.” The only possible independent 
corroboration in the case against Sobell is the evidence of a 
trip to Mexico, as a “flight.” 

It seems quite clear, however, that under the New York 
rule neither line of evidence would be sufficient corrobora- 

^54 Columbia Law Review 219, 237 n.89 (1954). 
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tion. In one leading case/ the New York Court of Appeals 
has held that the failure of a murder suspect to report to his 
parole officer in the days immediately following the murder 
and subsequently, as he had done before, was not sufficient 
to corroborate his alleged accomplice's testimony that the 
two had engaged in the holdup that led to the murder. The 
court held that the evidence of disappearance would not be 
admissible, and certainly not independent corroboration, in 
the absence of evidence of motive for the disappearance 
independent of the accomplice's testimony to the prisoner's 
participation in the crime. 

In a later case involving a charge of grand larceny,® the 
principal witness against the defendant was an alleged 
accomplice. The Appellate Division said: 

The People claim that the corroboration required by section 
399 of the Code of Criminal Procedure was supplied by evi¬ 
dence of appellant's flight and his concealment from the day 
after the crime until February ii, 1952. Judgment reversed on 
the law and the facts, indictment dismissed and defendant dis¬ 
charged. Tliere is nothing in the record from an independent 
source which tends to prove that appellant was implicated in 
the actual theft. There is evidence that after the time that the 
crime was alleged to have been committed, appellant left the 
State of New York and went to Arizona, but the record is 
barren of any proof which connects the flight with the crime 
charged. Standing alone, flight is not sufficient corroboration 
{People V. Reddy, 261 N.Y. 479), neither is the proof of appel¬ 
lant's alleged concealment. 

It will be apparent that, taken at its strongest for the 
prosecution, the corroborative evidence in the Rosenberg 
and Sobell cases would not satisfy the requirements of the 
New York law. 


A 


6 

.L 


People V. Reddy, 261 N.Y. 479 (1933), with an annotation in 87 
.R. 767 (1933). 



146 WAS JUSTICE DONE? 

Caution about accomplice testimony is supplemented in 
New York by caution in all cases involving the death 
sentence. Each caution played a part in a well-known New 
York murder case.^ Here an accomplice’s testimony was 
corroborated only by an identification made by the police 
chief of the village a mile from the filling station where the 
holdup and murder were committed. Tlie defendant here 
on trial denied that he had ever been in the village, and it 
was agreed by the four majority and the three dissenting 
judges in the New York Court of Appeals that adequate 
identifieation, and testimony to the presence of the accused 
in the village on the afternoon of the crime, would be 
sufficient corroboration. A bare majority of the judges, 
however, against a strong dissent, thought that identification 
of the accused, and testimony to his presence in the village 
with his two companions, by a police chief whose identifica¬ 
tion was positive, was still not sufficient corroboration to 
support a death sentence. In the alternative, the majority 
held that, in view of all the evidence in the record, the 
death sentence should be set aside in the exercise of the 
power of the court to review death sentences on the record 
as a whole. 

The New York rule and its applications serve to bring out 
weaknesses in the cases against the Rosenbergs and Morton 
Sobell. They also suggest the desirability of amending the 
federal statutes to require complete review of sentences 
“based on” accomplice testimony, at least in cases where 
the sentence is death. Moreover, the cases indicate tliat an 
Attorney General familiar with the New York law, like 
Mr. Brownell, might have been expected at least to consider 
the entire record, including the evidence offered on the final 
motions in the case, before recommending that the Presi¬ 
dent of the United States order and expedite the execution 
of the death sentence against the Rosenbergs. 

^People V. Crum, 272 N.Y. 348 (1936). 
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The Final Consideration 


As I HAVE said, I first became convinced that the 
Rosenbergs were entitled to a new trial in May of 1953 , and 
my public statement on the matter led to an invitation from 


Mr. Emanuel Bloch to a conference with him in New York. 
The upshot of the conference was that 1 worked on the case 
in its final phase, helping to deal with the motion for a new 
trial. 

For more than two weeks in June I worked closely with 
counsel for the Rosenbergs, along with other volunteers, 
devoted people, ready to work all night at humble jobs of 
typing and other routine duties. As a result of this close 
association I gradually reversed some of my earlier opinions 
on the case. Whereas formerly I had merely criticized the 
sentence, 1 now came to believe in the innocence of the 
Rosenbergs. 

In previous chapters I have referred in some detail to the 
motion for a new trial. Here I want to deal further with 
certain fundamental questions of justice about which, in the 
end, we arc most concerned. 

The motion for a new trial had at the very least such 
merit that it deserved more careful and deliberate considera¬ 
tion than it received. The speed with which the motion was 
disposed of was of itself an indication that something was 
wrong in the treatment of the case by the courts. 

During a brief experience in Wall Street years before this, 
I had seen something of motions in commercial litigation. 
One of the last things I did there was to work on a defend 

147 
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ant’s motion for a bill of particulars. Our railroad company 
asked a plaintiff shipper some 150 questions about his claim 
for damages on account of harm to his goods during ship¬ 
ment. Each of the questions was legitimate, and whole 
groups of questions were supported by the citation of 
authority for our right to ask them and have them answered. 
We were defendants, and in a sense we were delaying 
matters. Yet no one questioned our right to take plenty of 
time to work out our motion and to brief it adequately. This 
I am sure is a familiar experience of lawyers in commercial 
and civil litigation generally. 

It is true that civil litigation is generally more business¬ 
like and less influenced by emotional factors than criminal 
prosecution. Nevertheless, even in criminal cases, time can 
and should be afforded for an adequate treatment of such 
a motion as our motion for a new trial in the Rosenberg 
case. In one of the two cases cited against us by the Court of 
Appeals to which wc shall pay more detailed attention later, 
an income tax evasion case, the motion for a new trial was 
before the courts for two years and three months after the 
conviction had been affirmed by the Supreme Court of the 
United States. 

The petition for certiorari to review the conviction in the 
Rosenberg ease was finally denied on November 17, 1952. 
It may be said that our papers were served on the prosecu¬ 
tion on the morning of Saturday, June 6, 1953, and that 
our motion was not finally disposed of until a week from the 
following Monday. It seems to me more significant to 
observe that we argued our motion in the District Court on 
a Monday, and that it was apparently decided against us at 
the conference of the United States Supreme Court on the 
following Saturday. 


For a complete account of the case we shall need to pay 
some attention to our motion for a new trial. It was com- 
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bined with another motion to which we shall not have 
occasion to refer in any detail. The proceeding on the 
motion in the Supreme Court was also combined with the 
proceedings on adverse decisions on the other three motions 
to which we have already referred. Nevertheless we shall 
center attention on the motion for the new trial. 

The principles applicable to a motion for a new trial are 
simple. Indeed the public is interested in criminal procedure 
and has some reason to ask that the detcriDination of great 
criminal cases shall commend itself to public opinion. 
When the Attorney General criticized Dr. Urey for inter¬ 
vening in or speaking about the case, he implied that there 
were technical matters here beyond Dr. Urey’s comprehen¬ 
sion. This is not so. lire principles applicable to criminal 
cases, and particularly the probative value of evidence, are 
and must be within the comprehension of ordinary people. 

A motion for a new trial is made on affidavits, sworn 
written statements not subject to cross-examination. In the 
nature of the case, affidavits are not conclusive. They do not 
establish anything. Yet for many purposes they must be 
taken as true, however provisionally. It is generally recog¬ 
nized that uncontroverted affidavits on motions for a new 
trial are to be treated as prima facie true. If they are self- 
contradictory, they may be disregarded. If they are made by 
people who have already testified, and whose credibility 
has been thoroughly impeached, it may be that they may 
be discounted for that reason. It may be that, even if true, 
they are not persuasive with respect to the issue to which 
they are addressed. On all these accounts, affidavits may be 
disregarded. If they are controverted, of course, the judge 
must consider the issue raised by the controverting affi¬ 
davits. Even in such a case, however, in view of the imperfec¬ 
tion of affidavit evidence, it is doubtful whether a judge 
should resolve an issue raised by controverting affidavits 
alone, on a motion for a new trial. In our case, the only 
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controverting affidavits introduced were abandoned; and 
the Judge paid no attention to them in his opinion. It seems 
clear, on the authorities, that our statements must be taken 
as true, for purposes of testing the Rosenbergs’ right to a 
new trial. 

This is particularly so, in view of the Judge’s refusal to 
hear our witnesses or to look at the table which we offered to 
present in court. A judge may, on a motion for a new trial, 
make a preliminary examination of the evidence offered. 
If he has not done so, he leaves himself open to the argu¬ 
ment that he has failed to take advantage of an opportunity 
to test the persuasiveness and eredibility of witnesses. 

This may seem technical, but it is simple common sense. 
Tliere is nothing else one can do with affidavits. The dif¬ 
ference between cold print and living witness is very impor¬ 
tant. I have at times suggested that the quiet reader has 
some advantage over the person who saw the witnesses, if 
one must choose; but no one doubts the importance of 
seeing witnesses. If they arc there, available for questioning, 
and the Court neglects to take advantage of the oppor¬ 
tunity, he is no longer free to reflect on the credibility of 
witnesses who have not been examined before him. 

Some technical-sounding matters are involved in a motion 
for a new trial. The newly discovered evidence must be 
admissible under the law of evidence. ITie table would surely 
be admissible. David Greenglass’s pretrial statements were 
admissible as prior statements inconsistent, whether because 
of omission or commission, with the testimony which he 
gave at the trial. Tlius Titus Oates was examined in the case 
of his first victim, a Roman Catholic named Coleman, about 
the disparity between what he had not said when he first 
gave evidence and what he did say at the trial. The case is 
not only an authority for the general rule recognizing that 
such a disparity may be brought out, but a warning of the 



THE FINAL CONSIDERATION 


151 


significance which it may have. In spite of the presiding 
judge’s confidence, and his hostility to the defendant, 
Coleman’s conviction and execution are today recognized 
as a miscarriage of justice, and his trial began the terror of 
the fabricated Popish Plot.^ Rutli Grcenglass’s statement 
about her husband’s character for veracity, taken to repre¬ 
sent the testimony which she would give at the trial, whether 
under examination or cross-examination, would be admissi¬ 
ble as to his credibility. It might also afford the basis of a 
motion for a psychiatric examination. On the whole the 
critical issues in a motion for a new trial are issues of the 
probative value of the new evidence, issues of the sort which 
laymen on a jury are called on to decide. 

One issue much discussed in connection with motions 
for new trials is the issue of diligence. Counsel and parties 
must be diligent in making available at the trial evidence 
which is at their disposal, or in hunting for evidence which 
the progress of the case suggests may be important. The 
reason is partly one of economy. A prosecution is a tremen¬ 
dous expense of time, energy, and resources. Cases cannot 
be retried again and again. 

More important perhaps, particularly in a capital case of 
serious public importance, is the mark of implausibility 
which attaches to evidence which could easily have been 
produced at the time of the trial. We have considered the 
newly discovered evidence, and the failure of the defendants 
and their counsel to produce it at the time of the trial, with 
this in view. We have urged that the explanation for failure 
to introduce the evidence at the trial is natural, and com¬ 
pletely absolves both counsel and defendants from any 
charge of neglect. It must be remembered that the Rosen- 
bergs were in prison, and that their family was not on trial. 
The possession of the table by Julius Rosenberg’s sister or 
^Coleman^s Case, 7 HoweH's State Trials 1 (1678). 
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his mother is not by any means the same thing as possession 
by the Rosenbergs or their counsel. 

While somewhat different considerations apply to delay 
in producing the table after the trial, there are also some 
similar considerations here. The suspicion that counsel may 
have saved a piece of evidence to serve as the basis of a 
motion for a new trial is supported by considerable experi¬ 
ence in criminal cases. He is, it seems, less likely to do this 
in a capital case than in cases not involving a death 
sentence. In a capital case, the risk of delayed presentation 
of evidence saved for purposes of a motion for a new trial is 
much reduced. Again, however, the question of plausibility 
arises. We have dealt with this question in considering the 
reasons for the delay between the spring of 1951 and the 
spring of 1953 in discovering the table in the elder Mrs. 
Rosenberg’s apartment. 

There remain two other sets of objections to newly dis¬ 
covered evidence, which have been much discussed by the 
courts. It is said that a new trial will not be granted on the 
basis of newly discovered evidence which “merely im¬ 
peaches” a witness. It is said, similarly, that a new trial 
will not be granted on the basis of newly discovered evi¬ 
dence which is “merely cumulative” in effect. It was said by 
the Judge, in denying our motion for a new trial, that the 
evidence presented for a new trial in our case was open to 
both of these objections. 

Let us sec what the objections amount to. In a Kentucky 
case,® a woman was convicted of manslaughter in killing 
her husband. Her defense was self-defense. A witness who 
had a grudge against her testified to her unprovoked attack 
on her husband. He was the only witness for the prosecution 
who claimed to have been present when her husband was 
killed. Witnesses for the defense testified that he was not 

* Hensley v. Commonwealth, 241 Ky. 367 (1931). 
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present at the time of the killing. After the woman’s con¬ 
viction, it turned out that, before the trial, the particular 
witness had himself said that he was not present at the time 
of the killing. Tliis newly discovered evidence, although it 
may be said merely to have impeached the witness, and 
although it may be urged further that it was merely cumula¬ 
tive in effect, was of course admitted. No one can have 
the least doubt that such a result must be achieved in any 
comparable case. The trial judge had declined to grant a new 
trial, because of his general view of the merits of the 
prosecution as compared with the merits of the defense. 
He was reversed by the Supreme Court of Kentucky. 

In a case involving a robbery conviction, arising in the 
District of Columbia,® the trial judge’s decision denying a 
new trial was reversed by the Court of Appeals, under the 
following circumstances. The complaining witness said that 
he had been in a crap game, and had been attacked and his 
money taken by the defendant. The defendant apparently 
took the stand and defended himself, denying the crime. 
He had tried to find a policeman who went back with the 
complaining witness after the alleged robbery. He had not 
succeeded in this until after the trial. When he did so the 
policeman was ready to testify that there had been no $20 
bill on the table when he went back, as the complaining 
witness had testified. The majority of the Court of Appeals 
held that the trial court ought to hear the policeman and 
decide whether he would testify to this effect; and that, if 
he would testify to this effect, a new trial should be granted. 
The evidence was at least primarily impeaching, and was 
apparently cumulative. The question is perhaps somewhat 
closer than the question presented by the Kentucky case, 
but the result seems fair. 

If a principal witness for the government is discredited, 

•Coates V. United States, 174 F.ad 959 (1949). 
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and the case is such that in the absence of his testimony a 
verdict would probably have been returned for the defend¬ 
ant, then the new evidence discrediting the witness must 
be permitted to come in. The word “cumulative” is com¬ 
pletely undefined in the eases. It is best understood as a gen¬ 
eral warning that cases arc not to be retried with evidence of 
the same general quality on the same issues introduced all 
over again. 

The main test on a motion for a new trial is the test of 
whether the newly discovered evidence is so important that 
it would in all likelihood result in an acquittal on a new 
trial. If the newly discovered evidence measures up to this 
standard, a new trial must be ordered; and it will be an abuse 
of discretion for a trial court to refuse to order it. We have 
throughout our discussion seen reasons to think that the 
newly discovered evidence in the Rosenberg case satisfies 
the standard as thus stated. The more problematical the 
evidence at the trial, the more likely it is that new evidence 
would produce a different result on a new trial. When the 
evidence at the trial of the Rosenbergs is considered with 
the new evidence, the case for a new trial seems persuasive. 

Though our position seemed to us strong, the District 
Judge, Judge Kaufman, who had presided at the trial, de¬ 
cided against us. 

At this point we shall have to stop briefly again on one or 
two technical matters. We have already spoken of the fact 
that we had two motions based on the same newly dis¬ 
covered evidence before the Court. One was the motion for 
a new trial, which we have been discussing. The other was 
a statutory motion, a close relative of the old petition for a 
writ of habeas corpus. 

The advantage of the motion for a new trial lies in one 
characteristic, "^riie test, as it is commonly treated, has just 
been described. By contrast, a motion in the nature of a 
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petition for habeas corpus will be granted only if miscon¬ 
duct of a serious character, not required for a new trial, has 
appeared in the course of the original trial. On the facts 
which we presented, our strongest point on this motion was 
that the prosecution had made a knowing use of perjured 
testimony. 

The statutory motion in the nature of habeas corpus has 
certain advantages. It is not certain, under revised rules 
applicable to motions for a new trial based on new evidence, 
that we were in time with our other motion. 'ITiere is a “two 
year rule,” which the courts have thus far interpreted as 
starting a limit running from the time when the Supreme 
Court has said its last word on an appeal. The time for an 
appeal is closely limited, unlike later extraordinary proceed¬ 
ings, and this imposes some effective time limit on the 
motion for a new trial based on new evidence. Nevertheless 
there have been few decisions on the rule and it is somewhat 
ambiguous. It is arguable that the time began to run from 
the original judgment at the end of the trial of the Rosen- 
bergs. If so, wc were too late. The question was discussed 
in each court, but no court took a stand on this question. 
It has not been deeided by the Supreme Court of the United 
States. 

Another theoretically possible advantage of the motion 
in the nature of habeas eorpus is that the judge may, if he so 
desires, determine himself that there was such basic mis¬ 
conduct as to invalidate the original trial. If he makes this 
decision, he may release the defendant on his own authority. 
On the other hand, he may, at his discretion, if he is satis¬ 
fied that the conditions for a successful motion have been 
fulfilled, order a new trial by virtue of the statutory provi¬ 
sions governing this motion. 

Judge Kaufman did not decide against us on the basis of 
the two year rule. He discussed our statutory motion sepa- 
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lately from our motion for a new trial. Nevertheless what he 
said about the statutory motion may at some points fairly be 
read as indicating the basis of his decision on the motion 
for a new trial. We were ourselves more confident in our 
motion for a new trial than in our statutory motion; at 
least I felt that way. Henceforth I shall speak about the 
motion for a new trial, when I speak of the new motion, 
unless I indicate that I am speaking about the statutory 
motion. 

Our argument of our motions before Judge Kaufman took 
well over two hours. Government counsel occupied at least 
half an hour. At the end of the arguments, Judge Kaufman 
retired to his chambers for fifteen minutes. He came back 
and read an opinion, fully written out, which took thirty- 
two minutes. He explained his action by saying that he had 
had our papers since Saturday, and had prepared his opinion 
on the basis of the papers. It may be that he heard nothing 
in argument which seemed to him significant. On the other 
hand, it seems fully as likely that he was prepared in advance 
not to be persuaded by anything which might occur in oral 
argument. 

He held that we had not satisfied the requirement of 
diligence, since the table was in the hands of members of 
the Rosenberg family, and since they were available for 
testimony at the trial. What has already been said indicates 
our opinion on this point. As we have observed. Judge 
Kaufman also held that the new evidence would be “cumula¬ 
tive and would be impeaching in character of some wit¬ 
nesses.” It is hard to see in what sense the table itself is 
cumulative or merely impeaching: but it may be recognized 
that its greatest effect may in fact have been in impeaching 
the Greenglasses. What we have already said about the use 
of new evidence which would impeach a witness as the basis 
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for a motion for a new trial indicates our opinion on this 
point. 

Judge Kaufman made some observations which seem 
worth particular notice. With respect to David Grccnglass’s 
pretrial statement he observed that David Greenglass him¬ 
self had said that his early statement had been “very general” 
and that he had not then remembered “all the details” 
which he put in the later statement. It is difficult to treat the 
cross section of the bomb as a “detail,” or the connection of 
the Rosenbergs with the lens mold episode. Nor docs this 
treatment of the pretrial statement deal with the incon¬ 
sistencies which it disclosed in the account of the entire 
lens mold episode. 

Judge Kaufman said: “According to this afBdavit [by 
Bernard Greenglass], David Greenglass told his brother that 
he threw the piece of uranium into the East River, I submit, 
a strange way to engage in espionage.” It is of course by no 
means a strange way to prepare to escape detection if one 
has been engaged in the theft of uranium. 

The Judge said; “Members of the Rosenberg family and 
the defendants themselves submit affidavits to the effect 
that the table is the same one as the one they saw in the 
Rosenbergs’ apartment. On the basis of the defendants’ 
own contention, this table was an inexpensive one, handled 
by Macy's, and was undoubtedly mass produced and widely 
sold. One such table must look very much like another.” 

The Judge’s opinion here misrepresents the evidence 
offered. 'The defendants’ affidavits show that witnesses were 
available who would trace the actual table in the Rosen¬ 
bergs’ apartment. Their testimony is, as the Judge says in 
the first sentence just quoted, that “the table is the same 
one” as the one in the Rosenbergs’ apartment. Evelyn Cox, 
who had simply testified at the trial that a picture looked 
like the table she saw in the apartment, was now ready to 
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testify that the new table looked like the one she saw in the 
apartment; but her testimony was originally, and in her 
new phase, not of first-rate importance, logically at least. 

Much more important was the testimony represented by 
the affidavits of Ethel Goldberg and the elder Mrs. Rosen¬ 
berg, to the effect that they had the actual table, the only 
table which they ever saw in the Rosenbergs’ apartment. 
Tlie Judge here is indicating a point at which prosecuting 
attorneys might on a later trial raise difficulties about the 
table actually produced. Ihey might indeed question the 
Rosenbergs sharply as to whether this was, in fact, the table. 
On the affidavits of Elthel Goldberg and the elder Mrs. 
Rosenberg, in the absence of examination of witnesses and 
table by the Judge, we must take it, for purposes of a new 
trial, that these witnesses, members of the Rosenberg 
family, would testify that they actually had the table. The 
force and persuasiveness of their testimony would be for 
the new jury. On uncontroverted affidavits, we can only 
assume that the testimony would have been effective. 

At another point the Judge said: “The table is said by the 
defendants to have at all times been in the possession of the 
Rosenberg family, and it seems highly incongruous to blame 
the government for failure to present it at the trial, assum¬ 
ing arguendo, that we are dealing with only one table.” 
Tliis is the only reference in the Judge’s opinion to any 
possibility that there was more than one table, or a table 
in different conditions at different times. More important, 
it is of course a complete misrepresentation of the de¬ 
fendants’ point. Defendants did not object to the govern¬ 
ment’s failure to produce the table which was in the 
possession of members of the Rosenberg family at various 
times during the events which are in question. They did 
object to the government’s failure to produce such a table 
as that about which Ruth Greenglass testified, which she 



THE FINAL CONSIDERATION 


159 


undertook to describe, and which was subsequently con¬ 
fused with the photograph in the questioning of other 
witnesses; or to explain the failure to do so, or to present any 
testimony about the meager furniture in the Rosenborgs’ 
apartment when the FBI first visited it. The Judge’s lan¬ 
guage is certainly the language of a prosecutor, preparing 
for a new trial, rather than that of a judge passing on the 
merits of a motion for a new trial. 

These quotations seem fairly representative of the Judge’s 
opinion. At only two places does he address himself to the 
real issues of the motion. At both these places, he repeats 
the same point. The point is that the table was an insignifi¬ 
cant episode at the trial. 

What we have already said should be a sufficient answer 
to this point. The table episode was a vivid one. It may 
easily have seized the attention of the jurors, and given 
their imaginations and impulses something simple and 
concrete with which to work. Much more important, how¬ 
ever, as we have emphasized again and again, is the signifi¬ 
cance of the table episode in discrediting the Grecnglasses, 
the only government witnesses in the case whose testimony 
had any significant probative value, and in removing dis¬ 
credit from the testimony of the Rosenbergs. 

The evening following the Judge’s decision, we prepared 
our papers for our motion for a stay, pending briefing and 
preparation for argument, in the Court of Appeals. We 
appeared the following afternoon to argue for a stay. Over 
our protest, the Court of Appeals directed us to argue the 
appeal itself. They did not decide against the stay and we 
directed part of our argument to our request for a stay. 

Judge Swan, the Chief Judge of the Court of Appeals, 
asked us for a communication about our position. By the 
end of our argument, we no longer had a copy of Judge 
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Kaufman’s opinion. We had given our only copy to the 
Court of Appeals. Nevertheless I spent the next night 
drafting a memorandum, which we edited the next morn¬ 
ing and got to the District Attorney and the Court of 
Appeals the following afternoon. By appointment, when I 
delivered a copy to the United States Attorney for the 
Southern District of New York, Mr. J. Edward Lombard, I 
had a conversation with Mr. Lombard. He was courteous, 
and we understood each other, but we were far from view¬ 
ing the case in the same light. 

This was on Wednesday, June lo. On Thursday, June 
11, we awaited the decision of the Court of Appeals with a 
degree of confidence. It seemed inconceivable to me that a 
motion which appeared to have as much merit as ours did, 
in such a serious matter, would be disposed of without a 
full opportunity for briefing and well-prepared argument. 
Nevertheless, late in the afternoon we learned that the 
decision of the District Court had been affirmed. 

The Court of Appeals did not write an opinion, but it 
cited two cases. One was a recent decision of the same 
court, affirming a judgment denying a new trial in a nar¬ 
cotics case.* Judge Swan had written the opinion for the 
Court, and Judge Frank, another of the judges in our case, 
had dissented. (Judge Clark was the third judge who had 
sat in that case, while our third judge was Judge Augustus 
Hand.) In the narcotics case, a government agent who had 
testified at the trial was later found to have been engaged 
in misconduct and he was discharged from government 
service. The motion for a new trial depended largely on 
this circumstance. Judge Swan held that the testimony of 
the defendant’s accomplice, corroborated by the testimony 
of two government officials other than the one discharged, 
was sufficient to sustain the original conviction; and that 

‘United States v. On Lee, aoi F.ad 722 (1953). 
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the new evidence of the particular agent’s misconduct was 
not such as to make a different result on a new trial likely. 

With all deference, the case, at least as viewed by Judge 
Swan, was, it seemed to us, a much less strong one for a new 
trial than was ours. In the case cited as authority, there was 
one witness who, though an accomplice, was not in any 
way impeached by the new evidence. He had been cor¬ 
roborated by two still unimpeached government officials. 
The conviction in our case depended on accomplice testi¬ 
mony. It was not corroborated at any point by independent 
testimony “tending to link the defendants with the crime 
charged.” Moreover, the newly discovered evidence seemed 
to us devastating for the reliability of the accomplices on 
whose word the conviction, as the Court of Appeals itself 
had recognized, depended. 

The other case cited by the Court of Appeals was the 
income tax violation case to which we have already re¬ 
ferred.® The issue at the trial in that case was whether the 

® United States v. Johnson, 327 U.S. 106 (1946). 

'Fhe Rosenberg case presents challenging questions about possible defects 
in the law. I’hus Mr. Stephen Love is particularly critical of the federal 
rule which permitted Judge Frank to say on the first appeal: “But where 
trial is by jury, this court is not allowed to consider the credibility of 
witnesses or the reliability of testimony. Particularly in the federal judicial 
system, that is the jury's province." 

There are unsettled questions about the motion for a new trial because 
of new evidence in a capital case. While the United States Supreme 
Court in the Johnson case set maximum limits for the consideration of 
a motion in an income tax evasion case, it has not determined the 
minimum requirements for the consideration and determination of such 
motions in general or in a capital case in particular. The Court did 
indeed encourage the Court of Appeals of the District of Columbia to 
make its decision reversing an order denying a new trial in a murder case 
where the newly discovered evidence showed that the victim had an 
opened penknife in his trousers pocket at the time of the killing. Griffin 
V. United States, 336 U.S. 704, 708-709 (1949), with the ensuing de¬ 
cision in the Court of Appeals, 183 F.ad 990 (1950). The Solicitor 
GeneraPs brief in this case not only conceded but suggested that it was 
appropriate to apply a more liberal rule, granting new trials more readily 
in death cases than in other cases. Judge Augustus Hand, one of the 
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defendant was actually the owner of a piece of property of 
which the rentals did not appear in his income tax state¬ 
ment. T he question whether he was the beneficial owner 
was a close one, and turned on conflicting circumstantial 
evidence. The defendant’s affidavit on his amended motion 
for a new trial was designed to show the availability of 
new evidence to prove that there had been perjury at the 
trial by one of the government’s principal witnesses. This 
affidavit was sharply controverted by affidavits submitted on 
behalf of the government. The defendant’s affidavit and 
the controverting affidavits in turn presented again the 
question of circumstantial evidence about the defendant’s 
ownership of the property in question. A motion and an 
amended motion were before the courts for two years and 
three months, and the District Judge in two careful opinions 
denied them both. Ilis second decision, on the amended 
motion, was reversed by a 2 to i decision of the Court of 
Appeals. 

The Supreme Court, speaking through Mr. Justice Black, 
unanimously held that such an issue as that presented by 
the affidavits on the amended motion for the new trial 

judges who decided our motion in the Rosenberg case, had said in an 
earlier case, not a capital case: ''It is . . . usual to treat the denial of such 
motions as unappealable . . United States v. Forzano, igo F.2d 687, 
68g (1951). Compare Frank, Courts on Trial, pp. 326-327 (1949). But 
compare Judge Frank’s dissent in the On Lee case, which has just been 
discussed. There are other unsettled questions in the law governing new 
trials in criminal cases. 

One can only list other questions presented by the case: the standards 
of cross-examination and summation; the dangers of abuse of conspiracy 
doctrines; accomplice testimony; the review of capital cases by the Supreme 
Court; the power of appellate courts to revise sentences, at least in 
capital cases; the standards for sentences implied in Vctterli v. United 
States, 344 U.S. 872 (1952); the treason clause of the Constitution; the 
effect of perjury by a witness, though not known to the prosecution at 
the time, on motions in the nature of habeas corpus and on applications 
for habeas corpus; practice with respect to stays; modification of the 
Atomic Energy Act; provision for deliberation on clemency application; 
the use of capital punishment. 
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was primarily for the decision of the trial judge. It referred 
to the danger that such motions, and appeals from such 
motions, might be used “as a method of delaying enforce¬ 
ment of just sentences.” 

There was a sharply controverted issue of fact on the 
affidavits submitted on the amended motion for a new 
trial in the income tax case. There was no such issue in our 
case. The two similar motions for a new trial in the income 
tax case were given careful consideration by District Court 
and Court of Appeals over a period of two years and three 
months. 

The Supreme Court had finally decided not to review 
the original conviction in the Rosenberg case on November 
17, 1952; and even if the time between then and the week 
in which our motion was before the courts is counted, the 
periods are hardly comparable in the two cases. It is hard 
to say that the week or less in which our motion for a new 
trial was actually before the courts indicated any danger 
that such a motion and such an appeal might be used “as 
a method of delaying enforcement of just sentences.” 

Nevertheless, the Supreme Court was to decide against 
us. We had before the Court at its final conference of the 
year, on Saturday, June 13, our motion for a stay. Our 
motion was in effect a request for time to file the printed 
papers required on a motion for certiorari—for time, in 
effect, formally to request the Court to review the decisions 
on the motions with respect to the sentence and the decision 
with respect to our motions based on the newly discovered 
evidence. We also had before the Court a request for re¬ 
consideration of its decision declining to review the adverse 
decision of the motion raising objections to the conduct 
of the trial on account of the Schneider testimony, the 
Perl indictment, and the newspaper publicity. 
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We asked the Court for time to bring before it, in an 
orderly way, all the serious questions which had arisen since 
the original trial. At its conference on June 13, the Court 
decided by a 5 to 4 vote, against the recommendation of 
Mr. Justice Jackson, to whom we had first gone, that it 
would not hear oral argument on our application. Pre¬ 
sumably the Court decided at the same time to deny our 
application for a stay. At any rate, on Monday, June 15, 
the Court announced its decision, by 5 to 4 votes, declining 
to hear oral argument on the application and denying our 
application for a stay. 

We went at once to Mr. Justice Douglas in chambers. 
We had some hope afterwards that we had persuaded him 
to examine the record and convince himself that the Court 
had not fully considered our motions. Besides the motions 
to which we have referred, he had before him the Court’s 
denial of a final motion for leave to file a petition for a 
writ of habeas corpus, made at the very end of the Court’s 
session on Monday by Mr. John Finerty, an associate of 
Mr. Bloch since the time of the first motion following the 
conviction. Mr. Finerty’s motion was based on the con¬ 
tention that the Greenglasses’ testimony, particularly in the 
light of a new affidavit by Dr. Urey, must have been per¬ 
jured and known to prosecuting officials to be perjured. 

On Tuesday Mr. Daniel Marshall and Mr. Fyke Farmer 
appeared before Mr. Justice Douglas to argue their point 
about the Atomic Energy Act. On Wednesday we were 
relieved and elated at Mr. Justice Douglas’s decision to grant 
a stay, on the grounds urged by them. When we learned 
that the Attorney General was moving to vacate the stay, 
we were apprehensive. We had some misgivings about the 
application of the Atomic Energy Act. 

Mr. Bloch had, as we have seen in Chapter 1, raised the 
question of the policy of the Act on the appeal from the 
original conviction of the Rosenbergs. One of his three early 
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motions (dealt with in Chapter 9), which we had been 
trying to get the Court to review, raised the question of the 
policy of the Act in another form. In each case, his argu¬ 
ment was directed only to the effect of the Act on the 
sentence. 

I’he principal difficulty with the simple point about in¬ 
terpretation is that the interpretation of the Act for which 
Mr. Farmer and Mr. Marshall argued would have resulted 
either in a marked and peculiar inconsistency in sentences 
for atomic espionage as compared with sentences for other 
kinds of espionage, or else in a complete change, by ques¬ 
tionable implication, of the sentences provided for all 
kinds of espionage by the old Espionage Act itself. In view 
of the difficulty which Mr. Justice Douglas, and in turn 
Mr. Justice Black and Mr. Justice Frankfurter, felt about 
the point, it seemed, however, only reasonable to expect 
the Court to leave Mr. Justice Douglas’s stay in force, and 
give itself time to consider the matter deliberately. 

Two years before, the Court had upheld a stay granted 
by Chief Justice Vinson to give the government additional 
time to continue its protracted efforts to avoid complying 
with orders directing it to return to private owners the con¬ 
trolling stock in the Dollar Steamship Company lines.® Mr. 
Justice Frankfurter, though somewhat ambiguously, and 
Mr. Justice Jackson quite clearly, had disassociated them¬ 
selves from the action of the Court. What was said by the 
Court then seemed sensible, and appeared to have clear 
application to our case: “We agree that expeditious dis¬ 
position of the important issues in this lengthy proceeding 
is entirely desirable. But our desire for expedition must be 
weighed against the danger to orderly presentation of 
important issues inherent in hasty briefing and argument.” 

While the majority of the Court may have been correct 

®Land v. Dollar, 341 U.S. 737 (1951), finally determined in 344 U.S. 
806 (1952). 
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in its interpretation of the Atomic Energy Act, the two 
opinions written for the majority, aj^art from Chief Justice 
Vinson’s later survey of the case, bear the marks of haste. 
The strongest point about the Atomic Energy Act is not 
that it repealed the Espionage Act, so that indictments for 
atomic energy espionage covered by the later Act could no 
longer be had under the earlier Act. The Atomic Energy 
Act could be read as stating a policy which would have 
limited the sentence in the Rosenberg case. Where there 
was an indictment under the later Act, a death sentence was 
authorized only for espionage in time of war (as in the 
case), but then only on a .showing of intention to injure 
the United States as distinct from an intent to give some 
advantage to a foreign power and only on the recommenda¬ 
tion of a jury (neither of which was present in the case). 

This was a conspiracy which on the government’s view 
began before but continued after August i, 1946, the 
effective date of the Atomic Energy Act.'' The only author¬ 
ities cited by the Court dealt with contentions that a 
later Act had completely or in part repealed an earlier Act. 
They supported the view that acts providing different 
sentences for the same offense may be designed to enlarge 
a prosecutor’s choice of remedies. If the contention dealt 
with had been our contention, and if it had succeeded, a 
wholly new indictment would have been necessary, and 

^ All of the acts of atomic espionage conspiracy, except for one par* 
ticularly questionable matter of uncertain date (sec Chapter 2, pp. 43-44), 
were clearly alleged to have taken place before the effective date of the 
Act, and if they had stood alone would have been governed by the 
Espionage Act, under the federal statutes. This circumstance was not, 
apparently, much relied on by the Supreme Court; and indeed Judge 
Kaufman explained the severity of the sentence by his view that the 
single conspiracy extended into 1948 and the period of the manifest cold 
war, by virtue of the attempts at non atomic espionage to which Elitcher 
testified (1606, 1615). A revision has made the Atomic Energy Act con¬ 
sistent with the Espionage Act. 
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the entire proceedings would have had to begin anew. 
Counsel for the Rosenbergs, at any rate, made no such 
drastic claim. Their claim was only that in a case of atomic 
energy espionage the policy of the Atomic Energy Act 
required that the death sentence should be imposed only 
in case the offense was proved to have been committed 
with intent to injure the United States, and that there was 
no evidence or suggestion of such an intent in the record 
of the case. 

The opinions of the majority indicate a view that such an 
application of the Act would be objectionable on the 
ground that it would be an ex post facto application of law 
to an offense committed, partly at least, before the Act was 
passed. It is elementary, however, that the alleviation of a 
sentence provision, which might be applicable to a crime, 
by a later statute, is not objectionable as an ex post facto 
application of law; although of course an increase in the 
severitv of the sentence would be. The difficulties which the 
Court had with the problem are an indication that there 
was great force in the argument that deliberate considera¬ 
tion should be given to its solution. 
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Execution 


The Supreme Court rendered its final judgment at a 
session commencing at noon on Friday, June 19,1953. Two 
motions were then made and denied. One was a motion 
urging the Court to reconsider its decision upholding its 
power to vacate Mr. Justice Douglas’s stay. The other was a 
motion asking for a stay pending time for consideration of 
the Rosenbergs’ petition for clemency, now for the first 
time legally before the executive. After various delays, the 
reading of opinions, the drafting of motions, their consider¬ 
ation, and their denial, it must have been about 2 o’clock 
when the Court made its final decision about the case. The 
execution was set for 11 o’clock that night. 

Until a final decision by the courts, a petition for clem¬ 
ency is not legally placed before the President. It remains 
in the custody of the Pardon Attorney, a functionary of 
the Department of Justice. Mr. Bloch now proceeded to 
take steps which would make a deliberate consideration of 
the matter by the Chief Executive possible. He found that 
a telegram asking for a hearing by the President had not 
been brought to the President’s attention. At length he was 
assured that the petition for clemency was now formally 
before President Eisenhower. 

We still entertained some hope. It seemed to us that 
the uncertainties in the case, which became clearer as it 
proceeded through the courts, made the sentence, at least, 
very much less defensible even than it was at first. We 
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thought that the whole course of events might well now 
receive calm and deliberate consideration by the President 
and his legal advisers. 

It is true that the President had expressed views unfavor¬ 
able to an application for clemency during a recent visit 
by some respected clergymen. He had made two significant 
points. First, he had referred to his experience with courts- 
martial in wartime Europe. He apparently had great con¬ 
fidence in the deterrent effect of a severe courts-martial 
policy. This is, at any rate, a rational approach to the prob¬ 
lem of punishment. Unlike Judge Kaufman’s retaliatory 
theory, the deterrent theory of punishment may at least 
be applied in a calm way, on a rational estimate of probabil¬ 
ities and needs. Tliere is no adequate statistical basis 
for determining whether or not it actually works, and 
informed opinion is skeptical. Moreover, the theory has a 
curious application to the people concerned in our case. 
Tlie effect on potential spies of the severe treatment of 
the Rosenbergs must be counteracted to some extent by 
the lenient treatment of Harry Gold and David and Ruth 
Greenglass. 

The President’s second point in his conversation with 
the clergymen is more curious. His objection to commuting 
the sentence of the Rosenbergs was that they would then 
be eligible for parole in fifteen years—assuming apparently 
a commutation to a term of forty-five years or more. Again, 
it may be observed that David Greenglass will be eligible 
for parole five years after his sentence began, and Gold 
will be eligible ten years after his sentence began. More 
serious than this consideration, the remark betrays, on the 
part of the President and his legal advisers, an attitude 
toward the administration of parole which is, to say the 
least, uninformed. 

We were bitterly disappointed, though we should not 
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have been surprised, when the President denied the applica¬ 
tion for clemency. 

Upon hearing the President’s decision, Mr. Bloch asked 
that the execution be postponed until after the Jewish 
Sabbath. He was shocked when, instead, it was moved 
ahead, and scheduled to occur before sunset on the same 
day. 

To make sure that no possible step had been neglected, 
we remained at the Supreme Court Building, while Mr. 
Bloch traveled back and forth between there and the De¬ 
partment of Justice. At about 6 o’clock we received the 
printed copies of the opinions of Mr. Justice Jackson and 
Mr. Justice Clark, with whom, in each case, five other 
Justices concurred. 

Mr. Bloch was immediately struck with the last two 
sentences in Mr. Justice Jackson’s opinion. “Vacating this 
stay is not to be construed as endorsing the wisdom or ap¬ 
propriateness to the case of a death sentence. That sent¬ 
ence, however, is permitted by law and, as was previously 
pointed out, is therefore not within this Court’s power of 
revision.” 

Mr. Bloch at once asked Mr. Robert Stern, the acting 
Solicitor General, who had been representing the govern¬ 
ment before the Supreme Court, whether Mr. Stern could 
get Mr. Bloch into touch with the Attorney General. Mr. 
Stern, with whom our relations had been excellent, at once 
called the Attorney General. He reported that the Attorney 
General replied that he would not talk with anyone who 
had talked about him as Mr. Bloch had done on hearing 
of the expediting of the executions that afternoon. 

Mr. Bloch urged on Mr. Stern that he bring to the at¬ 
tention of the Attorney General the concluding sentences 
of Mr. Justice Jackson’s opinion. 

We then proceeded to the White House. Mr. Bloch had 
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a letter from Ethel Rosenberg, more informal than the 
petition for clemency, to deliver to the President. The 
White House guards took the letter and undertook to 
deliver it to the President. They said, however, that wc must 
telephone from outside in order to get an appointment, 
which we wished, to see the President himself. This must 
have been about 6:15. 

We accordingly started for a nearby store, to find a pay 
telephone from which to call the White House. Wc were 
rushed by a crowd, llie policemen gave us good protection, 
but it was plain that the step was going to involve a delay. 
Instead we took a taxi and returned to Mr. Bloch’s hotel 
room. 

Friendly reporters were permitted to join us. Mr. Bloch 
spent nearly all the next hour, until almost 7:50, trying to 
make sure that the concluding sentences of Mr. Justice 
Jackson’s opinion were brought to the personal attention 
of the President. Mr. Bloch, quite reasonably, interpreted 
these sentences as going quite as far as the Court felt it 
could do in urging that the sentence be reconsidered, or, 
at the very least, as washing the Court’s hands completely 
of the death sentence. 

Mr. Bloch was kept waiting by the White House switch¬ 
board for twenty minutes. He gave up for a while, then 
tried again. Finally, he reached a secretary, and was able 
to ask him whether Mr. Justice Jackson’s words had come 
to the President’s attention. He was told that these were 
legal matters that did not concern the executive depart¬ 
ment. We never knew whether the President saw the 
Court’s opinions before the Rosenbergs were executed. 

At 7:30 the reporters left us. In a small group we heard 
the radio announcement of the execution. The Rosenbergs 
had not made the confessions in exchange for which the 
government had offered them their lives. 
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Since the execution of the Rosenbcrgs, others have con¬ 
tinued to suffer on account of their supposed crime. 

Mr. Emanuel Bloch, their devoted friend and lawyer, was 
subjected to disciplinary proceedings for his remarks at the 
Rosenberg funeral, by a committee in practical effect acting 
for the New York City bar. He had held himself closely in 
check while the case was in the courts. When the Attorney 
General expedited the execution to avoid the Sabbath, Mr. 
Bloch criticized him fiercely. Two days later, at the funeral, 
he again sharply criticized the administration. Without 
any precedent, his second criticism was made the basis for 
disciplinary proceedings. The praise of Mr. Bloch in Mr. 
Justice Jackson’s opinion in the Rosenberg case repeated 
his spontaneous and even more moving praise in the course 
of the final arguments, and it might have been supposed 
that it would recall the bar to its senses. The proceedings 
were pending, and doubtless adding to his already heavy 
burdens, when Mr. Bloch died suddenly of a heart attack 
on January 30, 1954. 

One of the burdens which Mr. Bloch had willingly 
carried was the burden, given him by their parents, of 
making provision, with the agreement of their grandmother, 
Mrs. Sophie Rosenberg, for the care of the Rosenbergs’ 
sons. Some three weeks after his death an effort was made, 
ostensibly by two social agencies, to break the arrangements 
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made for the boys by Mr. Bloch and their grandmother. 
The effort prolonged the suffering and threatened the wel¬ 
fare of the boys. It was finally defeated in court, and the 
anangements made by Mr. Bloch received unqualified 
professional and judicial approval. In this one instance, 
the suffering was checked and recovery begun. Tlie boys are 
thriving and their many friends, so far as one can judge now, 
have done as well as possible in providing for their welfare. 

The situation of Morton Sobell has not improved, unless 
it can be said that criticism of the flimsy case against him 
and the conduct of FBI and prosecuting officials in dealing 
with him has begun to have an effect which will finally help 
him. The prison authorities are still acting questionably. 
Though no one has suggested that he is recalcitrant, he is 
confined in the grimmest of federal prisons, Alcatraz, which 
—^by the direction of Congress and the Justice Department’s 
regulations—is for recalcitrant prisoners. He is not in Lewis- 
burg, where he would be treated in a more human fashion, 
and where he would be nearer his Eastern lawyers and his 
wife and two children. His request to be taken to Lewis- 
burg, where Greenglass is kept safe, though Remington 
was murdered there, has been denied, and he stays in 
Alcatraz. 

As the Rosenbergs were offered their lives for a “con¬ 
fession” up to the moment of their exeeution, so it appears 
that Morton Sobell is being offered better conditions, or 
perhaps even freedom, for a price. If his sentence had been 
Greenglass’s fifteen years, he would be about ready to apply 
for parole. If it had been P^uchs’s fourteen years, he would 
be eligible for parole. His sentence is thirty years, and he 
will not be eligible for parole for some five years more. In 
the meantime, there is much that the Department of Justice 
could do in improving his lot or developing a favorable 
attitude toward parole. 
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The Department appears to be ready to do something for 
a price. Three times since August 1954 an FBI agent has 
visited Morton Sobcll in Alcatraz. The first time, the agent 
told Mr. Sobcll that those who appeared to be working on 
his behalf had really no such interest. The second time, the 
agent said: ''You can no longer hurt or help the Rosenbergs. 
Why don't you begin to think about yourself, and your own 
future?" The third time the agent assured him that he was 
forgotten by everyone, and that he was uselessly sacrificing 
his youth, his home, and his hope of seeing his children.^ 
The methods which succeeded with the Greenglasses 
and failed with the Rosenbergs are still in use. 

^ Letter from Mrs. Sobcll to Mr. J. Edgar Hoover, printed in translation 
in Varlin ct Guyonnet (cds.), Le Chant Interroinpu, pp. 275-277 (1955). 
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VV IIATEVER the innocence or guilt of the Rosenbergs, 
the case discloses, in microcosm, some features of our 
society which are worth considering in their relation to the 
case. The Rosenbergs were affected by influences from 
many sources. The action of these influences not only in 
the case but elsewhere as well raises questions of policy. 

While Whittaker Chambers had strong personal motives 
for making his statements about Alger Hiss in 1939 and 
1948, he appeared at each time as a ‘'repentant'' ex-Com- 
munist, atoning for his guilt, and making his rceonciliation 
with his society. Tlie Greenglasses, Gold, and Elitchcr were 
not visibly “repentant"; they were simply against the Rosen¬ 
bergs. 

The Greenglasses and Elitcher (and Mrs. Elitchcr and 
the Abels) were all represented during the case by mem¬ 
bers of the firm of Mr. O. John Rogge. There was in the 
legal profession, once at least, a considerable measure of 
confidence in Mr. Rogge's integrity, though in many quar¬ 
ters considerable mistrust of his judgment, which led him 
at one time to take what was perhaps a somewhat uncritical 
view of Soviet Russia. Partly perhaps by way of reaction, 
Mr. Rogge seems to have become strongly anti-Russian. My 
belief in Mr. Rogge's integrity was one factor in the con¬ 
fidence, however skeptical, that I originally had in the 
verdict, as distinct from the sentence. Mr. Rogge's remarks 
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in the record in connection with David Greengksss sent^ 
ence show, however^ a strong sense of satisfaction with his 
own part in the case. They suggest the familiar theme of 
awd lecoucftiation. 

Moreover, the discovery of the contents of the pretrial 
memoranda from his files, and particularly David Grcen- 
glass's own memorandum, raises some doubts whether at 
the outset he was not put on warning about his clients' 
reliability. He was, of course, entitled to represent them but 
not to participate in framing a case which he knew to be 
based on perjury. It is, however, quite consistent with con¬ 
fidence in Mr. Rogge’s integrity to suppose that he was 
himself misled. So far as we know, he did not have occasion 
or opportunity to see much of his clients between the first 
days when arrangements were made for their cooperation 
with the FBI and the time of the trial. 

Tliere is room for doubt about Mr. Rogge’s philosophical 
and political position; but he may stand, in the microcosm 
of the case, as he appears to some, for a kind of liberal. 
Liberals, particularly on the two seaboards, sometimes ap¬ 
pear to be more alarmed than anyone else about the 
domestic Communists, and more eager than anyone to 
disassociate themselves from Communism. A great spec¬ 
trum of liberals, represented for example by both Mr. Rogge 
and the New York office of the American Civil Liberties 
Union, and so by the Union itself, were against the Rosen¬ 
borgs. 

At first sight, the influence of anti-Semitism in the case 
seems to be canceled out. However one views the case, 
whichever side one takes, the principal heroes and the 
villains were all members of the Jewish community: the 
Rosenbergs. the Greenglasses; Mr. Cohn and Mr. Saypol; 
Judge Kaufman; Mr. Emanuel Bloch and his father, Mr. 
Alexander Bloch; Morton Sobell and Mr. Edward Kuntz 
and Mr. Harold Phillips, his lawyers at the trial. 
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Nevertheless, as many observers must have seen, the 
fearful influence of anti-Semitism has in these days com¬ 
bined with an old tradition in the Jewish community to 
produce a familiar result. It is one of the traditions of this 
sturdy minority to keep itself free from legitimate reproach, 
to purge itself vigorously of those who bring any warranted 
criticism upon themselves and so, however illogically and 
unjustly, upon the group. Tliis tradition, coupled with fear 
of the facile and baseless association of Jews with “radicals,” 
may lead members of the Jewish community to identify too 
readily the threat from within the community with particu¬ 
lar representatives of the community. The Greenglasses at 
least confessed, and even Ruth Grecnglass must have 
suffered some for her acts. The process may not be logical, 
but one can understand the impulses which may have led 
Jewish prosecutors and Judge to be particularly hard on 
members of their community. From the point of view of 
the American national community, the Rosenborgs took on 
some of the characteristics of scapegoats. How much more 
must this have been true in the Jewish community, under 
the constant pressure of primitive group hostilities, one can 
readily judge. 

Mr. Cohn and Mr. Saypol rose in the Democratie organ¬ 
ization in New York City, and Judge Kaufman eannot have 
been free in his earlier days from the effects of its power. 
The single personal influence which most affected their 
careers loeally must have been that of the late Mr. Edward 
Flynn, boss of the Bronx and campaign manager for Presi¬ 
dent Roosevelt’s third term campaign, probably the most 
influential working Democrat in New York City politics in 
the ’30s and ’40s. Mr. Flynn was an outstanding representa¬ 
tive of a kind of Democrat who was subject to the influence 
of lay and ecclesiastical associates who regard the “war” 
against Communism as a holy war, and who seem to think 
that any means are justified by the end of weakening Com- 
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munism. Mr. Roy Cohn, like his father, is a product of the 
Bronx organization. He is a curious symbol of the forces 
that united his former boss, Mr. Flynn, with his later em¬ 
ployer, Senator McCarthy. 

It must be remembered that the case was begun under 
Attorney General J, Howard McGrath at a time when the 
Republicans were using the Hiss case as a means of prepar¬ 
ing for their victory in 1952. More important, the Rosen- 
bergs' arrests oceurred soon after the outbreak of the 
Korean War and after a dramatic winter in the history of 
atomic weapons, and the trial took place while there was 
still an acute military situation in Korea. 

In June of 1953 Mr. Kilsheimer, the junior member of 
the original team of three principal prosecutors (not 
counting Mr. Lane), was the only one of the three still in 
the office of the new Republican United States Attorney 
for the Southern District of New York, Mr. Lumbard. 
Mr. Cohn was with Senator McCarthy, and Mr. Sayf>ol had 
become a Justice of the New York Supreme Court (not 
the highest court of the state, which in New York is called 
the Court of Ap])cals). 

Mlic FBI was still the same, still part of the Attorney 
GeneraFs organization in the Department of Justice in 
Washington. Lawyers holding over from the McGrath and 
McGraiicr\' administrations were still in charge of review¬ 
ing the Rosenberg case in the Department, and represent¬ 
ing the United States in opposing our motions in the 
Supreme Court. 

Nevertheless there was a new United States Attorney 
in New York and a new Attorney General in Washington. 
Their training, experience, and character led one to hope 
that they would be independent in handling the case and 
in advising the President about the exercise of his powers 
of clemency. 
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Of all the members of the new administration, Mr. Lum- 
bard must have had the principal responsibility for advice 
about the merits of the case. Though busy himself, he alone 
could have had the time for an independent study of the 
record. He undoubtedly studied the record, though how 
independently no one will ever know. He is able and honest. 
He must, in the nature of the case, be ambitious; and 
ambition, as John Adams has brilliantly explained,* may 
have various effects on a judgment as honest as a man can 
make it. In our conversation, Mr. Lumbard implied politely 
that I had been fooled about the case. I took the position, 
I fear somewhat less politely in the end, that he was the one 
that had been fooled. He was courteous enough not to rub 
in his experience in criminal cases as a prosecutor. If he had 
done so, I could only have relied on my own sense of fact. 

Dr. Harold C. Urey, who tried vainly to sec Mr. Brownell, 
might certainly have contributed to the Attorney General’s 
sense of fact. It is, in my view of the case, an honor to 
science and a reflection on members of the legal profession 
(including myself) that Dr. Urey alone among non-parti¬ 
cipants saw early and clearly, and in sound perspective, 
those features of the case wdiich, once seen, must trouble 
anyone who has a sense of proof and justice. His advice 
might even have corrected the influence of those lawyers in 
New York and Washington who must have affected the 
advice given by Mr. Lumbard and Mr. Brownell which in 
turn must have largely determined tlie final decision of the 
President. 

Confessed Communist spies, liberals, and New York or¬ 
ganization Demoerats helped doom the Rosenbergs. A new 

^ See A Defence of the Constitutions of Government of the United 
States of America against the Attack of M. Turgot (1787 and 1788), in 
Volumes 4, 5, and 6 of Works of John Adams (C. F. Adams cd., 1851), 
for example Volume 4, pages 406-407, with some selected quotations in 
my paper on The Classical American Doctrine of ‘The Separation of 
Powers/' 2 University of Chicago Law Review 385, 397-406 (1935). 
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Republican administration not only refused them clemency, 
but fought with domineering force for an immediate and 
ill-considered decision on the last problems of the case in 
the courts. 

In the end the principal responsibility in the case is tliat 
of the courts. A student of the biography and character of 
judges may be interested in determining where in our micro¬ 
cosm the judges in the case belong: Judge Kaufman; 
Judges Frank, Swan, and Augustus Hand; the Roosevelt 
Justices in the Supreme Court; the one Republican, Mr. 
Justice Burton; the other Truman Justices. We cannot do 
more than make the suggestion. 

Ibc relationship between the executive and administra¬ 
tive branches of government on the one hand and the 
courts on the other appeared in interesting though some¬ 
what obscure form in this case. 

People connected with the Atomic Energy Commission 
have implied in conversations that they had information 
which did not appear in the record, proving the guilt of 
the Rosenbergs. They have indeed, many of them, access 
to the reproduction of the sketch of the cross section of the 
bomb and explanatory material, which was “impounded,” 
on motion of the defense, at the trial. Whatever the con¬ 
siderations which led to this action, it goes to the limit in 
keeping important evidence off the public record in a public 
trial. 

The evidence, however, if the references to it in the 
record are accurate, cannot prove the Rosenbergs’ guilt. 
It may throw some light on the question of David Green- 
glass’s ability, with the access to information which he had, 
first to make and five years later to reproduce his sketch of 
“the bomb itself.” It may throw helpful light on the possible 
usefulness of such a sketch. Resolving all possible doubts 
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on these points against the defendants, the sketch and its 
secret characteristics would not, however, modify our dis¬ 
cussion of guilt. We have assumed, for purposes of dis¬ 
cussion, at various critical points, that the physical sketch 
in the impounded part of the record was like what it was 
said to be, and that it was of a sort which could have been 
useful up to the limits of anything that David Greenglass’s 
training and experience qualified him to make. As the 
sketch has not been made public, we are warranted in re¬ 
taining doubts on both scores; but they have not controlled 
our discussion. Wliat we are saying is itself a warning of 
the risks to the democratic administration of justice which 
would be entailed by a general decision that secrecy in 
some critical trials is required by the need for security in an 
atomic age. When we contemplate the possibility that 
secret information of whose very existence we do not know 
may have influenced not only the executive but the courts, 
we are given further pause. 

Representatives of the government are reported to have 
informed interested foreigners that there was more evidence 
of guilt than appeared in the record. Executive and adminis¬ 
trative officers appear to be impressed with the off-the-record 
evidence. If the Atomic Energy Commission and other 
administrative and executive agencies were convinced that 
they had their own significant evidence in the Rosenberg 
case, their representatives doubtless talked about it. In the 
whispering gallery which is part of Washington, their talk 
was doubtless given circulation, A great case in Washington 
is like a great case in a small town. A judicial officer may 
close his eyes and ears and avoid the papers, but he will 
still know what the factions are .saying. 

TTie Rosenbergs were affected by a variety of deep and 
pervasive hostilities. These hostilities in the normal course 
produced rumors; and the rumors increased the hostilities. 
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The resulting phantasies were there. In the ’20s and ’30s, it 
was one of the tenets of the fashionable “realistie juris¬ 
prudence” of the times that off-the-record influences on 
administrative and judicial decisions must be recognized and 
accepted. We must indeed recognize their presence in many 
cases. Whether they affected decisions in the Rosenberg 
case is not certainly known, perhaps even to those who made 
the decisions. But the nature of the possibilities in a case 
like this in times like these is a reminder that ‘'the facts” 
appearing in a record have in some ways at least a signifi¬ 
cance of their own, different from the meaning of other facts. 
If personal freedom and integrity are to be protected, the 
other “facts”—those off the record—require recognition for 
what they are, and submission to appropriate tests and ex¬ 
amination. 

In one view of the Rosenberg case which must seem to 
anyone in my position at least defensible, the critical deci¬ 
sions represent a gamble on the chance of absolute injustice 
on one side, and the prevention of a critical threat to im¬ 
periled security on the other. 

If the Rosenbergs were not only innocent, but unjustly 
executed, it was an absolute injustice. It was an execution 
for political opinion. It was an execution under pressure for 
speed from the executive, without an opportunity for testi¬ 
mony by witnesses about significant facts, and without time 
for thoughtful briefing, argument, and deliberation on a 
number of difficult problems. It was an execution of parents, 
involving for their two children not only orphaning and 
shock but what will pass in parts of the community as dis¬ 
grace. 

On the other side, an estimate of peril to the national 
community inevitably played its part. Coolness and accuracy 
in making this estimate not only were important for the 
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Roscnbergs and the values related to simple justiee. The 
estimate affeets vital features of our poliey, both domestie 
and international. 

Assume for the present, what no one knows, that the 
deterrent effeet of such a punishment, even when con¬ 
trasted with the lenient treatment of others, is considerable. 
Was the peril such that it was needed? Was there, in fact, 
the spy threat which is part of our world, whether fact or 
folklore? The question was doubtless important for the 
Roscnbergs. As it affects our views on freedom and control, 
war and peace, it is also important for us. 

One thing may be noticed at once. Serious espionage in a 
number of cases has been admitted or confessed; and it has 
been punished where that was possible in a way appropriate 
for a community which, while it doubtless employs espio¬ 
nage agents, must in turn oppose espionage designed to 
lessen some of its military advantages. The most significant 
cases have been, on a scale ascending sharply toward the end, 
the Grcenglasses, Gold (as a courier), Allan Nunn May, 
Pontecorvo, and Fuchs. 

Whittaker Chambers and the trial of Alger Hiss for 
perjury with respect to espionage in the late ’30s have also 
contributed to our estimate of the spy peril. What the facts 
of that case were is still a matter of controversy. At the 
time of his statements made in 1939 and 1948, Chambers 
had both the motives and the materials of a confessed 
accomplice. His marked literary talent, which enabled him 
to write what is at least a brilliant psychological novel, is 
at first persuasive and then perhaps an occasion for doubt. 
His strong sense of guilt, atonement, and reconciliation led 
him at one point, in dealing with the pumpkin papers, to say 
that he was using Communist tactics—^which are sometimes 
called “Jesuitical” tactics—against Communism. At another 
point, in relating his attempt at suicide, he expressed, in 



184 WAS JUSTICE DONE? 

religious terms, his willingness to be damned for the sake 
of his mission. 

There were some effective Communist labor leaders in the 
’20s, but Chambers does not discuss their work. He uses his 
skill to give importance to intraparty maneuvers which, as 
anyone will remember who knew the labor movement in 
that time at all, had in fact about the significance of 
maneuvers within the British Communist Party of the 
present day. The effective literary craftsman is a master 
not only of the vivid detail, but of the heightened effect. 

On the other side, one would have liked to know or at 
least see the two wives. One of them told and the other sup¬ 
ported a vivid and complicated story of personal events in a 
rather distant past. Mrs. Chambers’s testimony was in the 
nature of the case more complicated than the inconsistent 
story to which Mrs. Hiss gave support. The issue of social 
relationships was a collateral one, somewhat like the console 
table in the Rosenberg case, but it also had a significant 
relationship to the central issues of perjury and espionage. 

On those issues there is the important “immutable wit¬ 
ness” in the case, “immutable” as was no witness in the 
Rosenberg case, the typewriter. The reasons, if they can be 
so called, assigned by Chambers for the use of the t5^ewriter 
when the conspirators had microfilm equipment and used it, 
are implausible. The source of much of the typewritten 
information in offices other than Hiss’s, specifically in two 
other oflSices where espionage is independently known to 
have occurred, raises serious difficulties. The misuse of the 
expert testimony about the typewriter by Mr. Thomas F. 
Murphy in his summation, like the misuse by Mr. Sajqjol of 
the testimony about the table in his summation, raises grave 
misgivings. Yet on the evidence in the trial record Hiss’s 
typewriter was used in preparing the documents in Cham¬ 
bers’s possession, and that evidence, it seems to me, has not 
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been adequately explained; though imagined explanations 
may be less unlikely than Hiss’s guilt. We do not know, but 
this brief reference to the other great Ameriean “espionage” 
case will serve, as at least our discussion of the Rosen¬ 
berg record will serve, to keep us alert to the problems 
of proof which may arise in cases arousing political passions. 

What is clear on Chambers’s own account in Witness is 
that Hiss’s espionage, if it occurred, was inconsequential in 
its effects. This observation does not of course affect our 
judgment about the case. If the espionage occurred, the 
punishment for the perjury may well be appropriate. But it 
does affect our estimate of the peril, and the fear which has 
been created for various purposes by those who have exagger¬ 
ated the threat to our security disclosed by Chambers. 

Chambers himself says he could not read the papers 
which he transmitted or kept, because they were so unin¬ 
teresting and—apparently—insignificant, lie even joked 
with his superior, Bykov, about Bykov’s interest in papers. 
He makes nothing of their use in getting our code which has 
figured in public discussion. In his entire book, he tells of 
two cases of weapon espionage, both hearsay. One is the 
melodramatic story of the Christy tank and the Irish Repub¬ 
licans. The other is a repeated and matter-of-fact reference 
to a metallurgist in a steel plant, who, though said to be 
known, has not been proceeded against in committee or in 
court, for reasons about which one can only speculate. 
“Nero,” and possibly “Abel Gross,” may have been near 
sources of weapon espionage, but we are not told just what 
they did.® 

* Since this was written, David J. Dallin's Soviet Espionage (1955) has 
been published. It recounts the somewhat routine story of Soviet espionage 
between the wars, resembling the story of European espionage from the 
days of Dreyfus on; an occasional brilliant and courageous effort, like that 
of the Schulze-Boyscn—Hamack group in Germany, during the war of 
1939; and the return to more routine activities since that war. Taken with 
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Tlie espionage to which David and Ruth Greenglass and 
Gold confessed is, by contrast, serious. Gold in particular, 
as courier for Fuchs, may have played a part in weapon 
espionage of considerable gravity. But the effort to represent 
David and Ruth Greenglass (in supposed association with 
the Rosenbergs) as the equals of Fuchs, as having trans¬ 
mitted “the secret” of the atomic bomb, as having “caused” 
the Korean War, could only distort our judgment about the 
Rosenberg case, and exaggerate alarm about the extent of 
the domestic peril to our national security as well. 

Here domestic policy relates to foreign policy. As com¬ 
pared with the Democrats, President Eisenhower—if not 
his administration—offers one great constructive change in 
policy. lie shows serious determination to try new means of 
diverting our energies and resources to constructive activities 
and away from military organization and equipment. Partly 
by tax saving, partly by financing world-wide constructive 
activity, he proposes to make our lives more reasonable and 
humane. He shows serious determination to trj' new means 
to moderate “the prejudices, ambitions and hatreds” be¬ 
tween nations, which prevent them from serving their 
rational interests. 

Both to serve this purpose, and to protect us in case of its 
failure, he counts on our strength and the strength of our 
allies. The Rosenberg case caused great concern abroad, par- 

Mr. Reuben's study, considered on p. 205, Dr. Dallin’s treatment of the 
Canadian .spy episodes, not only before the Royal Commission but before 
the court.s, indicates the need for a full and critical account of this pha.se 
of recent Canadian history. Dr. Dallin’s study of the American experience 
is marred by confident statements that people who have not been indicted 
for anything, and others who were prosecuted for other offenses and 
sometimes not convicted of those, were guilty of espionage. The treatment 
of the Hiss and Rosenberg-Sobell cases shows little independent study of 
them. Nexcrthcless Dr. Dallin indicates clearly, and notices explicitly, the 
limited character of Soviet espionage effort and achievement. 
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ticularly in France and Italy, not only in Communist and 
Socialist circles, but in conservative and Catholic circles as 
well. The concern was not altogether uninfomied, for the 
record had been reprinted by the Rosenberg committee, 
and widely sold. There was a striking mark of our interest in 
foreign opinion on the matter toward the end of the week 
before the Roscnbergs’ execution. Mr. Douglas Dillon, our 
Ambassador to France, presumably with the approval of the 
State Department, made it known publicly that he had 
advised our government against the execution. The expedit¬ 
ing of the execution at the end of the next week may be 
explained most rationally by our concern for the same 
opinion. Delay would doubtless have caused the critics of 
our government's action in the case to repeat their criticisms 
and win new critics to their side. We may have sought to 
minimize our loss of support abroad, while accepting, as a 
result of the execution, some increase in the European tend¬ 
ency to mistrust our judgment and balance in dealing ivith 
the problems created by the atomic cold war. 

There is, however, a more striking tension between the 
judgments which must have decided upon the execution 
and the judgments which seem to be determining what may 
prove President Eisenhower’s characteristic contribution to 
American life and the welfare of the world. The success of 
the President’s foreign policy will depend not only on main¬ 
taining our strength and the strength of our allies. If it is 
to succeed fully, it will depend also on controlling the fears 
and hatreds which have created the endless wars of the 
human species. Anything which increases American fear 
and hatred of the Russians and their well-wishers, beyond 
what is warranted by a cool examination of the facts, can 
only be an obstacle to the unparalleled achievement which 
the President seeks on our behalf. 
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Against these general considerations, the deep and largely 

unexplored passions associated with the Rosenberg case 
made the tragedy of the community and of the victims as 
well. The Greenglasses, confessed spies, were treated as 
though they had repented, atoned, and by bowing to our 
opinions made their peace. The Rosenbergs, asserting their 
innocence, were punished so severely in the end partly be¬ 
cause they would not assert their guilt or deny their unpopu¬ 
lar political philosophy. 

They were personal symbols of the vague objects of our 
fears and our hatreds. They were subject to our power and at 
the mercy of our destructive impulses and capacities, as 
those political and national groups which we felt to be 
hostile to us were not. We moved from the war against 
Germany and Japan, even before it was over, to the cold 
atomic war, and so to the war against North Korea. While 
our policy may have had popular support, destruction and 
the threat of destruction on so large a scale inevitably pro¬ 
duced a widespread sense of guilt, however deeply it may 
have been submerged. 

There is a human belief widely distributed in primitive 
and civilized societies alike, that evil, sin, and guilt may be 
put upon some object, animal, man, king, or god, and then 
disposed of by its or his destruction or death. In the par¬ 
ticular magical and religious myth of this type prevalent in 
our own society, the thief is released at the multitude’s 
request, and the king and savior is killed. He is addressed as 
“Thou that takest away the sins of the world.” However 
wide the divergences between the literal scapegoat, the 
Aztec human victim, and the central mystery of the Chris¬ 
tian Church, the similarity is there also. The varied rites of 
difilerent peoples express a deep and pervasive scheme of 
emotions and a common view of things. It is impossible to 
suppose that they arc wholly unrelated to the rite of capital 
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punishment. The kinship is clear when one observes the 
reactions of people to capital punishment for what is treated 
as a great offense against the state in wartime. 

Beneath all the rational justifications, plausible or im¬ 
plausible, we symbolize our fear and hatred of the enemy, 
and our guiltlessness of violence, by the death of these 
victims. It is they who have ''caused'' the Korean War, not 
we. The Grccnglasses have "caused" it also, no doubt, but 
they arc confessed and undoubted criminals. As in many, 
though not all, cultures, we sometimes prefer that our scape¬ 
goats should be superior human beings. In integrity, and by 
any test in fortitude, the Rosenborgs, simple as may have 
been some of their beliefs, seem to have been superior 
persons. 

This made them fit subjects for sacrifice. It may be hoped 
at least that the sacrifice has accomplished an unacknowl¬ 
edged purpose. Perhaps, as the sacrifice of the scapegoat 
came in many cultures to be associated with the course of 
the year and the periodic expectation of spring and revival, 
so this sacrifice may somehow reduce our horrors to man¬ 
ageable size, and prepare for reconciliation, peace, and 
growth. 
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Fabricant-Rogge Interoffice Memorandum on a Confer¬ 
ence with David Greenglass^ 

MEMO 


TO: FILE, ^ 1^5 6/16/50. 

FROM: HJF, 


RE: DAVID GREENGLASS 

After conferring with OJR and the subject's brother-in-law, 
Louis Abel, this morning at our office and pursuant to telephone 
call made by OJR, I visited the offices of the FBI on the 6th 
floor of the Federal Building where I spoke with Mr. Whelan, 
apparently the Agent in charge. 

He told me that Greenglass was down the hall and that I 
could sec him and that he had signed a statement indicating 
that he had met Harry Gold and that he had transferred infor¬ 
mation to Gold. 

He further told me that the matter was being taken up with 
the Department of Justice and that the probability is that a 
complaint will be filed in Albuquerque, New Mexico charging 
conspiracy and advised me that I could see Greenglass if I 
wished. I told Whelan that we did not represent him as yet 
and I wanted to see him in connection with finding out what 
this was all about and whether we would represent him. 

He permitted me to see Greenglass on the basis of OJR's 

^ From Sobell v. United States, Transcript of Record, on unsuccessful 
petition for certiorari to review orders denying a new trial on the record 
as made in the Rosenbergs" final motion, in which Sobell had joined, 
p. 86. Tlie records on petitions for certiorari to review the conviction 
and the denial of the first motion based on the conduct of the trial are 
supplemented by this later record. All are in print. OJR is Mr. O. John 
Rogge, HJF is Mr. Herbert J. Fabricant, of Mr. Rogge's firm. 

191 



APPENDIX 1 


192 

phone call and OJR's statement that we had been requested to 
represent Grecnglass, 

I then was taken to a room down the hall where I was intro¬ 
duced to Agents Frutkin and L [sic], who were in an office 
with Grecnglass. After shutting the window I was told that I 
could see him alone if I wished but that they would prefer to 
have a man present. I asked Greenglass what he would prefer 
and he said he would rather see me alone whereupon the 
agents left the room but kept the door open. Grecnglass con¬ 
firmed that he had given a statement that he had met Gold 
for an hour, that he had given him some information concerning 
the names of people who would be sympathetic but he thought 
that Japan was the enemy and Russia was an ally and there 
was no reason why information could not be given. He had told 
the FBI that he received $500 from Gold. 

He told me that he had made a number of confusing state¬ 
ments purposely in order to confound the FBI and to draw 
attention from his wife who is in the hospital. His wife appar¬ 
ently originally told him that his brother-in-law, Julius Rosen- 
berg, had suggested this (and so I fail to see how his mind 
operated in connection with keeping his wife out of the pic¬ 
ture). 

He told me further that Julius Rosenberg is apparently very 
close to this whole situation. Julius Rosenberg had once intro¬ 
duced him to a man in a car somewhere in New York who 
apparently made this request. He does not know if the man was 
a Russian and told the FBI that he didn't know. 
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Handwritten Statement by David Greenglass 
for the Rogge Office^ 


Saturday, June 1950. 

These are my approximate statements to the F.B.I. 

1. I stated that I met Gold in N. M. at 209 Hick St. [N. 
High St.], my plaee. They told me that I had told him to come 
back later because I didn't have it ready. 1 didn't remember 
this but I allowed it in the statement. When he came back 
again I told him [sic] that I gave him the envelope with the 
stuff not expecting payment and then he gave me an envelope. 
Later I found that it contained $500. 

2. I told them that on a visit to me in Nov. 1944 my wife 
asked me if I would give information. I made sure to tell the 
F.B.I. that she was transmitting this info from my brother-in- 
law Julius and was not her own idea. She was doing this because 
she felt I would be angry if she didn't ask me. 

I then mentioned a meeting with a man who I didn't know, 
arranged by Julius. I established the approximate meeting place 
but no exact date. The place was a car, an Olds owned by my 
father-in-law, at somewhere above 42nd St. on 1st Ave. in 
Manhattan. I talked to the man but I could recall very little 
about which we spoke. I thought it might be that he wanted 
me to think about finding out about H. E. lenses used in experi¬ 
mental tests to determine data on the A bomb. 

I made a general statement on my age, etc.; you know, the 
usual thing. 

I mentioned no other meeting with anyone. 

One more thing, I identified Gold by a torn or cut piece of 
card, but I didn't tell them where or how I got it. Also, I defi- 

^ From Sobell v. United States, Transcript of Record, p. 84. June 17, 
1950, was a Saturday. 
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nitely placed my wife out of the room at the time of Gold’s 
visit. 

Also, I didn’t know who sent Gold to me. 

I also made a pencil sketch of an H. E. mold set up for an 
experiment. But this I’ll tell you, I can honestly say the informa¬ 
tion I gave Gold may be not at all what I said in the statement. 
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Army Signal Corps, Hearings Before the Permanent Subcom¬ 
mittee on Investigatio7is of the Committee on Government 
Operations, United States Senate, Eighty-third Congress, No¬ 
vember 24, 1953 (pp, iS-23) 

STATEMENT OF O. JOHN ROGGE, AN ATTORNEY 

Mr. [Roy M.] Cohn. You are a member of the bar of the 
State of New York, and admitted to practiec in the Federal 
courts, is that correct? 

Mh. Rogge. That is right. 

Mr. Cohn. And you have represented various witnesses before 
this committee, is that correct? 

Mr. Rogge. I have. 

Mr. Cohn. Mr. Rogge, have you for a number of years acted 
as counsel to David Greenglass? 

Mr. Rogge. I have. 

Mr. Cohn. And did you have occasion to talk with David 
Greenglass in recent weeks? 

Mr. Rogge. Yes, I did. 

Mr. Cohn. Would you describe that for the committee? 

Mr. Rogge. The circumstances were these: In the investiga¬ 
tion which this committee is conducting into espionage, the 
clients whom I represent, of whom David Greenglass is one, 
will cooperate with the committee. Pursuant to that position, 
various representatives of the committee—^yourself, Mr. Cohn, 
and Mr. Schine, and Mr. Carr—and I went down to Lewisburg 
and conferred with Mr. Greenglass. I conferred with him first, 
and he indicated that he was willing to cooperate. 

I think that I should add in fairness to David Greenglass 
that he has cooperated with the Government almost from the 
beginning, and he is continuing that cooperation. 

Pursuant to that position, both you and Mr. Schine ques- 
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tioned him, and Mr. Carr took notes. Afterward, those were 
reduced to written form, and questions and the answers which 
David Grcenglass made were submitted to him, and he went 
over them, and I have a eopy of those questions and answers. 
I can say to you that they correctly represent questions that 
were asked of David Greenglass, and answers that he gave. 

Mr. Cohn. We want to thank you very much, Mr. Rogge, 
for your cooperation with the committee and the trouble which 
we have occasioned you with that trip to Lewisburg. 

Mr. Chairman, Mr. Buckley, assistant counsel for the com¬ 
mittee, has produced here the sworn affidavit of David Grcen¬ 
glass, accompanying the questions and answers which have 
been referred to by Mr. Rogge, and I wonder if I might read 
them into the record at this time. 

The Chairman [Senator Joseph R. McCarthyI. I think 
that is an excellent idea. 

Mr. Cohn (reading). 

COMMONWEALTH OF PENNSYLVANIA, 

County of Union, ss: 

David Greenglass, being duly sworn, deposes and says: 

I have read the attached interrogatory consisting of four type¬ 
written pages and I incorporate everything contained therein 
in this affidavit. 

I have placed my initials and the date on each of the attached 
four pages. 

I have carefully read each question and each answer which 
appear on the attached four pages and I declare that the ques¬ 
tions were those that were asked of me and the answers were 
that which I gave [sic]. 

David Greenglass. 

Subscribed to and sworn to before me this 22d day of Novem¬ 
ber 1953. 


G. W. Humphrey, Warden, 
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Authorized by the act of February ii, 1938, to administer 
oaths. 

Interrogation of David Greenglass conducted at the United 
States Penitentiary, Lewisburg, Pa., October 1953 . 

Q. What is your name? 

A. David Greenglass. 

Q. You realize a subpena has been sent to you in care of 
Warden Humphrey? 

A. Yes, I do. 

Q. Have you talked with your attorney, Mr. Rogge? 

A. Yes, he was up here and I told him I would cooperate. 

Q. Are you incarcerated in Lewisburg Penitentiary? 

A. Yes. I am serving a 15'year term. 

Q. For what? 

A. Conspiracy to commit espionage. 

Q. Did you plead guilty in Federal court, New York, to con¬ 
spiracy to commit espionage in which Julius Rosenberg and 
others were involved? 

A. Yes, I did. 

Q. Did you yourself give atomic secrets to Rosenberg and to 
Harry Gold for transmission to Russia? 

A. Yes. When I was stationed at Los Alamos at the atomic 
bomb project, I passed sketches and other information on the 
bomb to Rosenberg and to Gold at their request. 

Q. After you were discharged from the service and left Los 
Alamos did you have occasion to learn anything further about 
the espionage activities of the Rosenberg ring? 

A. Yes, I was told more. 

Q. Under what circumstances? 

A. Rosenberg and I went into the metal goods manufacturing 
business together in New York in 1946. While we were to¬ 
gether, Rosenberg told me certain things about the secrets and 
material they stole for Russia. Also around the period after 
Harry Gold’s arrest, when Rosenberg was trying to get me to 
leave the United States and go to Russia, I found out more from 
him about those involved in the ring. 
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[Mr. Cohn]. I think the public record shows that that was 

1950. 

Q. Did you learn if there was espionage in the Army Signal 
Corps? 

A, Yes; I learned that there was espionage in the Army Signal 
Corps. I learned that the Rosenberg ring took and obtained 
secrets from the Army Signal Corps and transmitted them to 
Russia. 

Q. Will you give us some of the details concerning your 
knowledge of espionage in the Signal Corps? 

A. Yes. Rosenberg told me that the Russians had a very 
small and a very poor electronics industry (this is, of course, 
another name for the radar industry) and that it was of the 
utmost importance that information of an electronics nature 
be obtained and gotten to him. Things like electronics valves 
(vacuum tubes), capacitors, transformers, and various other 
electronic and radio components were some of the things he was 
interested in. 

Rosenberg also told me that he gave all of the tube manuals 
he could get his liands on to Russia, some of which were classi¬ 
fied *'top secret.'' 

[Mr, Cohn]. I think, Mr. Chairman, you will recall from 
Colonel Lotz' testimony that vacuum tubes and tube manuals 
were worked on at Evans Signal Laboratory and its contractors. 

The Chairman. That is right. 

Mr. Cohn (reading): 

About 1947, at a time when it was a top United States scien¬ 
tific secret, Julius Rosenberg told me about information he 
had obtained from a friend relating to a thinking machine 
which would send out interceptor guided missiles to knock out 
an enemy's guided missiles which had been detected by our 
radar and its course predicted by our thinking machines. Rosen¬ 
berg was discussing tins information with me, as I said before, 
when it was a top American scientific secret. 

The Chairman. I think the record should show that the term 
'"thinking machine" is a term applied to certain radar devices. 

Mr. Cohn. That is correct, Mr. Chairman. 
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The Chairman. That is the term that is used in the Signal 
Corps. 

Mr. Cohn (reading): 

Of course, it must be remembered that Rosenberg was em¬ 
ployed by the Signal Corps during World War II and worked 
at Fort Monmouth and at other places which were working on 
prime or subcontracts for the Signal Corps such as the Emerson 
Radio Corp. At one time, too, Rosenberg was an inspector for 
the Signal Corps. 

After the war when Rosenberg and I were in business together 
in New York, Rosenberg used his Signal Corps contacts in 
attempts to obtain contracts for Pitt Machine Products and the 
G. & R. Engineering Co. 

[Mr. Cohn]. That is the Greenglass & Rosenberg Engineer¬ 
ing Co. 

[Reading]. As a matter of fact, Julius made a number of trips 
to Signal Corps officials in Philadelphia for this purpose. 

Once when I questioned Julius about the necessity of the 
frequent Philadelphia trips, he answered that not only were 
the trips necessary for company business but also because he 
had to see his espionage contacts. 

I also recall that in New York City there was a purchasing 
agent in the Air Corps whom Julius had met in the Signal 
Corps sometime earlier when both were with the Signal Corps. 
Julius was in contact with this individual and went to see him 
regularly. 

Q. Did Rosenberg tell you anything about working on the 
proximity fuse while he was at the Signal Corps installation at 
Emerson? 

A. Yes. Rosenberg told me that while he was employed for 
the Signal Corps at Emerson he stole the proximity fuse and 
gave it to the Russians. 

Q. Did Rosenberg tell you exactly how he accomplished this 
theft? 

A. Yes. Julius told me that it was his practice to bring his 
lunch to work in a briefcase. He said that he was actually able 
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to place a proximity fuse in the briefcase and walk out of the 
Emerson plant with it. 

Q. Did Rosenberg tell you what he did with the proximity 
fuse once he had stolen it? 

A. Yes. He told me that he handed it over to a Russian agent. 

Q. Was Rosenberg the only member of the ring who commit¬ 
ted espionage in the Signal Corps? 

A. No. There were others. 

Q. Would you give us details on what you know about the 
others? 

A. Yes. There was Joel Barr. He worked out at Fort Mon¬ 
mouth with the Signal Corps and later he worked with Sperry 
Gyroscope in Lake Success, N. Y. Julius, at this time, was trying 
to get me to leave the country, hoping that I would not be 
caught and thereby expose the spy ring. Wlien I differed with 
Julius on the method of leaving the country, he said that I 
should leave via the port of New York, taking a steamship to 
France. 

Wlien I remonstrated with Rosenberg saying that this was 
not a very good method since I would be under the eye of the 
FBI and the State Department, Julius said that more important 
people than I had left by this route. When I asked who they 
were, Julius said “Joel Barr, for one."' Julius had told me that 
Barr was one of those who had given him information on elec¬ 
tronic apparatus. Rosenberg then mentioned that he had gotten 
the information on the thinking machines from Barr. 

Originally Julius had said that Barr had gone to Belgium to 
study music. 

Julius said that there were others who gave him information 
relating to electronics. For example, he once told me that he 
had an espionage agent at General Electric who, like all of his 
other espionage agents, were not members of Communist cells. 

On one occasion there was a telephone call from a man 
whose voice I did not recognize. The caller asked for Julius. I 
told the caller that Julius was out on business and I told him 
when Julius could be expected back. When Julius returned I 
told him about the call and from the facts I related to him, he 
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immediately recognized the caller. A little later the telephone 
rang again and Julius answered. After Julius hung up he told 
me that he had to go out to meet the caller who was waiting 
on the corner, the call having been plaeed from a nearby tele¬ 
phone booth. I started to go out with Julius, being curious and 
wishing to see what the caller looked like, knowing from the 
mysterious circumstances surrounding the call and Rosenberg's 
reaction to it that the caller was one of Rosenberg's agents. 
Julius, however, did not want me to go, saying “I do not want 
you to see this man, so stay in the shop." Julius did not return 
to work that day. 

Q. When did the operation of the Rosenberg ring which had 
as its purpose the obtaining of radar secrets for Russia stop? 

A. As far as I know these operations never stopped and could 
very possibly be continuing to this very day. When I was with 
the ARMA^Co.- 

[Mr. Cohn], which Colonel Lotz has named as a Signal Corps 
contractor, Mr. Chairman- 

during 1949 and 1950, working in their research and develop¬ 
ment department on various fire control gyroscopic and radar 
apparatus, Julius asked me to obtain information on the proj¬ 
ects upon which I was working. I refused. 

The Chairman. Mr. Cohn, I think in connection with the 
ARMA Corp., the record should show that Mr. Greenglass gave 
the committee additional leads concerning present employees 
of ARMA. Those witnesses that have been before the commit¬ 
tee, and those uncovered through the information which Mr. 
Greenglass gave indicate considerable evidence of Communist 
activity on the part of present employees. 

Mr. Cohn. That is right, and the last question in here 
makes it clear there is additional information which Mr. Green^ 
glass gave to the committee which we are in the process of 
tracking down, and calling in witnesses concerning it. And Mr. 
Greenglass has said that he will be available when that infor¬ 
mation has been developed, and we can go back there and com¬ 
plete that picture. 

Q. Do you know Vivian Glassman? 
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A. Yes, I do. 

Q. Under what circumstances did you meet Vivian Glass- 
man? 

A. I first met Vivian Glassman after the war, around 1946. 
I met Vivian at Julius' and Ethel's apartment where I was told 
that she worked for some kind of a board that dealt with 
backward children. I believe she was employed as a secretary. 
Vivian, Ethel, and Julius were exceedingly friendly. When, for 
example, Ethel had to go out Wednesday afternoons on her 
mysterious business, Vivian took care of the Rosenberg chil¬ 
dren. 

I also met Vivian down at our shop. Joel Barr had some 
radio equipment and some photographing equipment at our 
shop. Barr was also building an electronics apparatus of some 
kind in the shop. Vivian would come to the shop to meet 
Joel and they would eventually leave together. I later learned 
from Julius that Joel and Vivian were keeping company to¬ 
gether. 

Q. Did you believe Vivian Glassman to be a member of 
the Rosenberg spy ring? 

A. After Julius Rosenberg told me about Joel Barr, I know¬ 
ing about the relationship between Joel Barr and Vivian 
Glassman, came to the conclusion that Vivian Glassman was 
involved in some way. 

[Mr. Cohn]. Mr. Chairman, the records, of course, indicate 
that Vivian Glassman had been employed during the w^ar at 
Fort Monmouth, and as soon as her health permits she will 
be a witness 1)efore this committee. She has been heard in 
executive session, as you will recall. 

The Chairman. In view of the fact that Vivian Glassman's 
attorney informs us that her health will not permit her being 
present before the committee tomorrow, she having been sub- 
penaed for tomorrow, I think the record should show that 
she was before the committee in executive session and was 
asked whether or not she was a part of the Rosenberg spy 
ring, and she refused to answer on the ground that a truthful 
answer might tend to incriminate her, and she was asked about 
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many other activities in connection with espionage at Fort 
Monmouth, and asked about her connections with people at 
Fort Monmouth as of today, and connection with some of 
those who were suspended. And in all of those cases she in¬ 
voked the fifth amendment. Is that roughly correct, Mr. Cohn? 

Mr. Cohn. That is exactly correct, Mr. Chairman. 

Q. With reference to some of the other information which 
you have given to Mr. Carr, Mr. Cohn, Mr. Schine, and Mr. 
Buckley, of the subcommittee staff, will you be agreeable to 
answering questions in the near future? 

A. I am willing to answer any questions and give any infor¬ 
mation that I may have if in so doing I can help my country 
and its authorities in exposing what has been done by way of 
giving Russia our secrets. 

[Mr. Cohn]. That concludes the deposition, Mr. Chairman. 

May we have this received in evidence and made a part of 
the record in these proceedings? 

The Chairman. It will be received and made a part of 
the record. 

(The affidavit and deposition referred to were marked *T]x- 
hibit No. 1 (a) and (b).”) 

The Chairman. I think the record should also show, Mr. 
Cohn, that you and Mr. Carr and Mr. Schine and Mr. Rogge 
spent 2 or 3 hours with Mr. Greenglass, and that Mr. Buckley 
the other day spent an additional 6 hours with him, and that 
there is considerable information given by Mr. Greenglass 
which is outside of this affidavit; that you did not include the 
names of people in this affidavit whom we have had no oppor¬ 
tunity to call; and I think after they have all been called and 
all of the leads run down given by Mr. Greenglass, it may 
well be important to have Mr. Greenglass testify down here 
in executive session. 

We have a great deal of difficulty with working that out, 
and it will be necessary to have him confront certain witnesses 
to know whether he recognizes them. We cannot very well take 
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them to the Federal penitentiary at Lewisburg. And there is 
some reluctance, and I can understand why, on the part of the 
Justice Department to have him produced here in New York. 
I think we should proceed to work out some arrangement 
whereby we can arrange the necessary confrontations between 
Greenglass and the various witnesses whom he has named. 

Mr. Cohn. We will take that up with the Justice Depart¬ 
ment. 
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New Light on the Rosenberg Case^ 

I 

Two recent books dealing with the Rosenberg case present 
somewhat similar, though not identical, views of this climax 
in the recent drama of domestic Communism.- The books are 
both favorable to the defense^ though they take a position 
which the defense refused to take during the conduct of the 
case. Each book is warmly appreciative of and friendly to 
defense trial counsel, and each author appreciates that, quite 
apart from the merits of his position, it is one which defense 
counsel could not practically have adopted during the case. 
Each author tends also to minimize a certain inconsistency be¬ 
tween his position and the position which defense counsel took, 
particularly in the course of the final motions for a new trial. 

Mr. Reuben spends a large portion of his book in outlining 
the course of the leading spy cases, beginning with the publi¬ 
cation of Gouzenko's accusations in 1946, and their relation¬ 
ship to the Canadian cases, and continuing through the Rosen- 
berg-Sobell cases. It is Mr. Reuben's view that the excitement 
over the spy cases was deliberately exaggerated throughout and 
was a principal means of bringing on the cold war. Plis book 
is a valuable stimulus to observation of the relationships be¬ 
tween the cold war and the spy scares. 

Nevertheless, on its own dating it is in two respects uncon¬ 
vincing. In my opinion, at any rate, the cold war began at 
least as early as May of 1945; and it originated, as all the never- 
ending cold wars of history have originated, in the mutual 
hostilities of leading communities. Truman attacked Molotov 

^Reprinted from Monthly Review, December 1955. 

2 William E. Reuben, The Atom Spy Hoax, Action Books, New York, 
1955, $3 75; and John Wexley, The Judgment of Julius and FAhel Rosen¬ 
berg, Cameron and Kahn, New York, 1955, $6.00. 

20s 
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on the Polish situation when Molotov was on his way to the 
first San Francisco United Nations meeting. While the Polish 
issue was temporarily adjusted by Hopkins and Stalin, disagree¬ 
ment and mistrust over eastern Europe at the London Con¬ 
ference in September 1945 were the occasion for the persistence 
of the conflict which many had expected, on one ground or 
another, between the two leading powers of the world. 

In the second place, it seems to me that the first spy scare 
in Canada and the relatively mild first domestic Communist 
scare in the United States can be explained without resort to a 
theory of deliberate provocation on the part of a ruling group. 
Each was much like the scare over the Milwaukee Germans 
that, as a one-time resident of Wisconsin, I can remember 
from 1917 and 1918. Though all these scares were doubtless 
used by those whose interests and passions were already com¬ 
mitted to conflict, each was in its origin a spontaneous and 
irrational reaction to foreign affairs. At a certain point, indeed, 
it is difficult not to see the appearance, say in 1948, of some¬ 
thing which looks like a provocative conspiracy of the ''right.'" 
The most unreliable characters imaginable—Budenz, Cham¬ 
bers, Miss Bentley—were used by equally undependable char¬ 
acters who for a time had more public following. 

Wliilc I thus disagree with Mr. Reuben's view of the part 
played by the spy scare in the cold war, and with his account 
of the origins of the spy scare, it will be seen that I share Mr. 
Reuben's opinion that it was in part deliberately exaggerated, 
and his opinion that it made some contribution to the fury of 
the cold war. It will also be seen that I am, as I have indicated 
publicly from the beginning, a skeptic about the State Depart¬ 
ment's theory of the cold war. If I could be convinced that 
atomic espionage was simply a "hoax," it w^oiild support my 
general position about the cold war, but it is not a necessary 
element in that position, and in any event I find I must sepa¬ 
rate the evidentiar}^ problems about espionage from the eviden¬ 
tiary problems arising in connection with the Truman-Molotov 
conference of April 1945, and the London Conference of 
September 1945. 
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II 

On the evidentiary problems about the spy scare in general, 
Mr. Reuben deserves respectful consideration. Historians, po- 
litical scientists, and students of law will need to come to his 
presentation with an open, as well as a critical, mind. He is 
committed to a position, and the need for a critical mind will 
be apparent at the start. His first part deals with the Canadian 
cases. He reminds us of the acquittals and reduces the convic¬ 
tions to their natural size. He is more skeptical about the 
confession of Allan Nunn May than is Mr. Wcxlcy, who fully 
shares Mr, Reuben’s and Dean Wigmorc’s doubtS‘'* about the 
dependability of confessions in general. Mr. Reuben is writing 
argumentatively. His bias perhaps appears most clearly in a 
much later chapter where, in dealing with an alleged American 
spy, Alfred Dean Slack, he presents the defense position, to¬ 
gether with a citation to the report which gives a clue to a 
court’s strongly reasoned contrary view, which, however, he 
does not present. 

This is the defect of enthusiasm. The critical reader will 
need to resist at every point the tendency to say that here is 
an omission, or here an overargued point, and so there can be 
nothing to the case. If he falls into this logical error, he will 
miss a position which should be well considered. Mr. Reuben 
and Mr. Wexley between them have presented facts, together 
doubtless with some errors, which are unpalatable. I consider 
them at least as safe guides as those writers, including some of 
professional stature, who fell into the accepted standard pat- 

®The late Dean Wigmore, the outstanding authority of his generation 
on the law of evidence, expressed his doubts as late as 1931 by means of 
a quotation from an English treatise, Best on Evidence, in the second 
edition of Principles of Judicial Proof, On the other hand, in his Treatise 
on Evidence, third edition, 1940, Dean Wigmore presents a view more 
favorable to the usefulness of confessions, and distinguishes the plea of 
guilty, which, as he observes, is and must be generally acceptable. If the 
curious reader will follow the references in Best on Evidence to English 
witchcraft cases, he will find—in my judgment—ample support for the 
points made by Mr. Wexley about the dangers in uncorroborated confes¬ 
sions, whatever their technical form. 
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terns of the spy scare in the cold war, as historians and lawyers 
of stature fell into standard patterns about the war of 1914, 
many of which have been universally recognized as subject to 
discount and correction. 

Ill 

While Mr. Reuben devotes somewhat more than half his 
book to the Rosenberg-Sobell cases, Mr. Wexlcy writes through¬ 
out about these cases. The theories of the two books are sim¬ 
ilar, though they differ in some interesting respects. 

Both writers insist that there is no adequate evidence that 
any atomic espionage whatever took place in the sequence of 
events which were treated at the trial as constituting the 
Rosenberg-Sobell cases. Both draw attention to the late Dean 
Wigmorc’s warnings about the use of uncorroborated confes¬ 
sions as evidence of guilt. Among other things. Dean Wig- 
more has reminded us that in witchcraft trials people confessed 
to doing things which, according to modern views, are impos¬ 
sible. Dean Wigmore and the authors remind us also of the 
extraordinary tendency of people to turn up with spurious 
confessions, particularly after reports of notorious crimes, and 
of the care which in ordinary cases policemen take in acting 
on such confessions. The authors of the two books remind us 
that we depend on confessions for our view that any atomic 
espionage took place. Allan Nunn May’s uncorroborated con¬ 
fession was the basis of his conviction, although Mr. Reuben 
treats it more skeptically than docs Mr. Wexley. 

Botli Mr. Reuben and Mr. Wexley raise grave doubts about 
the reliability of the confessions of Fuchs, Harry Gold, and the 
Grccnglasscs, which are the basis of the proceedings against 
the Rosenborgs. Dr. Fuchs is a first-rate physicist, a German 
naturalized in England, who confessed there to espionage, some 
of it in the United States, in the eourse of his work as an atomic 
scientist. Gold confessed to serving as Fuchs’ courier in the 
United States. He also confessed to getting information from 
David Greenglass about a detonating device on which David 
Greenglass was working as a machinist, under scientists, at Los 
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Alamos. David Greenglass and his wife confessed to giving 
this information to Gold, and implicated the Rosenbergs in 
arrangements for its transmission. They also confessed to giving 
the Rosenbergs general information about Los Alamos and a 
report and sketch of the Nagasaki bomb—in view of David's 
competence, presumably of its mechanical features. They ac¬ 
cused the Rosenbergs of soliciting this information. 

Both Dr. Fuchs and Harry Gold are men of marked emo¬ 
tional instability. There is virtually no reliable evidence that 
either was ever a Communist, or—except for some business 
associations of Gold—even in association with Communists. 
Fuchs had relatives who may have been Communists, and this 
circumstance, and Gold's business dealings with representatives 
of Amtorg, may well have given them a sense of vulnerability. 
David Greenglass was a person with less marked pathological 
traits, but he appears to have had his share of personal insta¬ 
bilities as well. He is said to have told people, whether or not 
it was true, that he had engaged in a theft of uranium (perhaps 
only a souvenir) while he was at Los Alamos, and there is testi¬ 
mony suggesting that he had engaged in other thefts there. 
All three were subject to fear, and the pressures which fear, 
combined with police investigation, may induce. 

The mutual corroboration of the various stories is far from 
perfect. So far as public reports of Fuchs' confessions go, he is 
not known to have admitted any acts of espionage in this coun¬ 
try except in the Boston and New York City areas. The pub¬ 
lished reports are strikingly silent about New Mexico, which is 
the location of the alleged Fuchs and Gold meeting in the 
Gold-Greenglass story. Moreover, such corroboration as exists 
may be explained by the processes of suggestion, however 
well-intended, by the FBI, and invention by those who were 
trying to please the FBI as their stories developed. 

There is again, as both authors point out, an implausibility 
in some of the episodes: for example. Gold's quite unnecessary 
and uncharacteristic registration at the Hilton Hotel on the oc¬ 
casion of his supposed visit to the Greenglasses at Los Alamos. 
There are some internal inconsistencies in the stories: for exam- 
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plc, the different dates which Gold ascribes to his espionage 
activities. There are inconsistencies between the stories and 
the public statements of the FBI: for example^ the stories 
about the conditions under which Gold's first confession was 
made. There are suspicious circumstances about what we know 
of the evolution of the stories: for example, the circumstance 
that Greenglass testified at the Rosenberg trial that the name 
of Gold was, so far as he could recall, not even mentioned at 
his first interview with the FBI on what became the Rosenberg- 
Sobell story. 

Both writers, who seem to have cooperated at one stage in 
the development of their theories, make these various points 
with varying degrees of emphasis. In the case of Mr. Reuben's 
book, one has to guard against skepticism induced by what 
may seem overargiiment about various instances of items of 
the same sort, at some points in the book. At times Mr. Reuben 
appears to be reading conspiracy indictments and trial testi¬ 
mony as a lawyer might read a financial instrument or a com¬ 
mon law pleading. Nevertheless, the force of some of his 
points, fairly considered, cannot be affected by the circum¬ 
stance that he makes others less good. Mr. Wexley's book is 
much better written, both as a story and as an argument. Yet 
one may feel, after studying them both, that Mr. Reuben has 
been somewhat less carried away by his case. 

These observations bring us to the defects of both cases. 
One weakness is brought out by a document, or series of docu¬ 
ments, which was used by the Rosenbergs' lawyers, Mr. Bloch 
and his associates, as one of the grounds for their final motions 
for a new trial. The documents include, in particular, what 
purports to be a handwritten statement by David Greenglass, 
made some thirty hours after he was first questioned by the 
FBI, about his supposed espionage. Tbis document turned up 
under unexplained circumstances in the hands of a French 
lawyer, in 1953, authenticity was and is recognized by 

Mr. John Rogge, the Greenglasses' lawyer, from whose files it is 
thought to have come. It speaks rather convincingly about 
David Greenglass' meeting with Gold. It has, on the other 
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hand, only two references, each of which could easily have 
been quickly suggested or invented, to any supposed participa¬ 
tion in espionage by the Rosenbergs. Particularly noteworthy 
is the absence of any connection between the Rosenbergs and 
the more dramatic features of the story which the Greenglasses 
and Gold were to tell at the trial. Tlic reader will perhaps 
remember that no one except the Greenglasses connected the 
Rosenbergs with atomic espionage; and that the only other 
evidence of anything like espionage of any kind on their part 
was the very peculiar testimony of a confessed perjurer named 
Elitcher, principally to attempts at clearly non-atomic es¬ 
pionage. 

David Greenglass’ so-called pre-trial memorandum, partly 
corroborated and partly not corroborated by what purports to 
be a memorandum of one of the lawyers in Mr. Rogge's office 
made after his first interview with Greenglass, is the most seri¬ 
ous difficulty for the view that no atomic espionage whatever 
occurred. This memorandum is the beginning of the story told 
at the trial by David Greenglass which does most to corrobo¬ 
rate Gold's confession that he engaged in espionage, which in 
turn is the only corroboration that is known to exist of Fuchs' 
confession that he engaged in espionage. The sequence is indeed 
a long one, and none too conclusive. 

The character of the testimony given by David Greenglass 
and his wife, Ruth Greenglass, seems to me to be some slight 
further corroboration of the participation of Gold and the 
Greenglasses, and so perhaps of Fuchs, in some kind of es¬ 
pionage. David Greenglass is less unbalanced than Gold and 
Fuchs, but on the other hand he appears also to be very much 
less intelligent. It seems doubtful whether, even after some 
months of association in ‘‘singing quarters" with Gold, and 
many conferences with the FBI, a person of David Greenglass' 
ability could have stuck so closely to his story, if there had not 
been a core of truth in it. At the same time, as Mr. Wexlcy 
clearly brings out, and as I have thought since June of 1953, 
the story as a whole, taken with the pre-trial statement, also 
shows signs of being pieced together in a way which suggests 
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complete unreliability. In particular, so far as it implicates the 
Rosenbergs, there appears to be no reason whatever to trust it. 

Besides the pre-trial statement and—more doubtfully—the 
character of the testimony, another circumstance which is 
some evidence at least of the Greenglasses’ guilty activities 
is played down by both writers. This is David Greenglass' pos¬ 
session, at the time of his arrest, of $4000 with which he paid a 
lawyer's fee. The Grecnglasscs testified that he got the money 
from the Rosenbergs. Since the Rosenbergs apparently never 
got a nickel of cash for themselves, this testimony is subject to 
grave doubt. Mr. Wexlcy thinks Greenglass must have got 
the money from his black-market operations and from his 
family. The black-market operations are, however, not well 
established by the evidence, and one's first thought is that his 
family—^which is also the family of Ethel Rosenberg—could 
hardly have stood by while he told such a notable lie about 
this particular item. David Greenglass was, however, a favorite 
of his mother; and it may be that the family was not alert 
to all aspects of the case, and was disposed to let it take its 
course. The appearance of the $4000 remains a suspicious cir¬ 
cumstance. Those who think the Greenglasses and Gold and 
Fuchs were probably guilty, and the Rosenbergs innocent, ex¬ 
plain the money by the continued interest of people who never 
appeared—perhaps the Russian Yakovlev who had left the 
country after the time of the supposed espionage and long 
before the arrest of any of those who appeared in the case at 
its trial in New York in 1951. 

The Greenglass pre-trial statement is the most serious single 
difficulty with the theories of Mr. Reuben and Mr. Wexley. 
It connects Greenglass with Gold, and so it perhaps connects 
them both with Fuchs in a story of espionage which appears 
to have had some reality. Neither Mr. Reuben nor Mr. Wexley 
faces this difficulty squarely. Each deals with it differently. Mr. 
Reuben disregards the pre-trial memorandum entirely; and Mr. 
Wexley, while he publishes it as an appendix, uses it when it 
helps his argument and overlooks its inconsistency with his 
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argument. It is unfortunate that neither author dealt with 
the problem it presents. 

For there is a possible reeonciliation between the mass of 
evidence which leads Mr. Reuben and Mr. Wexley to doubt 
the Fuchs, Gold, and Greenglass confessions, and the trouble¬ 
some but slight and almost solitary opposing evidence of the 
pre-trial memorandum. If the student thinks not of days but 
of hours he will observe that those first simple statements 
were produced during a considerable period. The frightened 
and confused Greenglass was with the FBI for some twelve 
hours before he signed his first statement at about 2 o'clock 
on a Friday morning. That day he gave his lawyer, according 
to Mr. Fabricant’s memorandum, an oral statement. This 
statement, in its account of his relations with Gold, apparently 
differed from that which he signed for the FBI, differed even 
more clearly from that in the pre-trial memorandum, and dif¬ 
fered most strikingly from the testimony of both the Green- 
glasses at the trial. Tlie same Friday, Greenglass was arraigned 
and Mr. Rogge asserted his innocence. The following day, 
Saturday, at least thirty hours after the end of his interrogation 
by the FBI, he wrote the pre-trial memorandum. What confu¬ 
sions or stratagems or both may have operated in those thirty 
hours, and in the preceding twelve hours with the FBI, we 
do not know. Was he simply inclined to cling to parts of the 
pattern of the story as it first formed in his mind? Was he 
trying to persuade his own lawyers of his reliability? Was he 
preparing a means of escape as an addition or alternative to 
the implications of others? Whatever the uncertainties, the 
lapse of time, once it is recognized, is sufficient to destroy 
much of the value of the Greenglass memorandum as a cor¬ 
roboration of Gold's confession. At the same time, the two 
slight and easily suggested or invented references in it to the 
Rosenbergs, about matters on which Julius Rosenberg did 
indeed later testify that he was questioned on Friday morning, 
take on new meaning. The inconsistencies between these refer¬ 
ences and the Greenglasses' testimony at the trial can now 
be seen more clearly, and they cast some further doubt on the 



214 APPENDIX 4 

original confession, the memoranda of Friday and Saturday, and 
the Greenglasses' and Gold's trial testimony alike. 

When all is said, however, the pre-trial memorandum does 
tend to corroborate Gold as to his own guilt. While I myself 
consider both the new Reuben-Wexley theory and the original 
defense theory better supported than the prosecution theory, I 
am still, on the whole, better satisfied with the original defense 
theory that there was a conspiracy to commit espionage, but 
that it did not include the Rosenbergs. If the burden were on 
the defense to prove its case, either to historians or to courts, 
it would perhaps be a weakness that there are two such good 
theories. Whatever else may be said about them, however, the 
strength of each defense theory adds to the difficulty of the 
prosecution in establishing its extraordinary story to the satis¬ 
faction of either common sense or critical judgment.'* 

It will be apparent that I continue to maintain a position 
which I came to after considerable doubt, and—as a lawyer— 
with some regret, in May and June of 1953. I first came to the 
conclusion that the Rosenbergs should have a new trial, and 
that certainly as much time should be given to the argument 
of their motion as is ordinarily given in comparable motions in 
commercial or income tax cases. I later came to the conclusion 

On one or two small matters, Mr. Wexley has unnecessarily given 
opportunities for unwarranted criticism. Dr. Urey did not deny that Green- 
glass was qualified to make a machinist's drawing of ‘"the bomb," pre¬ 
sumably of its hou.sing; but he did deny that Greenglass was qualified to 
give any information about the mathematics, physics, or chemistry of the 
bomb, “the secret"—if there w'as one—of “the bomb itself." Again, Dr. 
Fineberg’s unsatisfactory book about the case makes something of the 
confusion introduced by government affidavits about the markings on the 
console table; but inspection has disclosed that the table was marked in 
crayon, not in chalk as the government affidavits insinuated and as Mr. 
Wexley, by a slip, says. The only other point made by Dr. Fineberg about 
the markings is so trivial that nothing but a pending case would justify 
a thorough in\estigation of Macy's practice and the chances of departure 
from it in 1944. Regarding the merits of the case. Dr, Fineberg’s only 
other observation is that Ruth Greenglass' marital privilege gave her a 
bargaining position which justified her lenient treatment. It is, however, 
doubtful whether she had any such privilege against giving her most im¬ 
portant testimony; and even if she had one, it applied at most to protecting 
her husband and was not in any case proof, for example, against her own 
confession or Gold's testimony. 
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that, although there had apparently been some espionage in 
the FuchS'Gold-Greenglass circles, the Roscnbergs were prob¬ 
ably—as they claimed—innocent. This conclusion rests partly 
on personal associations with people who knew the Rosenbergs 
and had worked on the case, and it will be liard for the his¬ 
torian to be sure about it on the printed records. Only if 
the testimony of accomplices trying to save themselves and 
equipped with a story of a crime is to be believed, were the 
Rosenbergs guilty. The question asked by Mr. Francis X. Busch, 
among many others, will remain: '‘Should the death penalty 
be imposed in any case where substantially all the incriminating 
evidence comes from confessed accomplices?''*"^ 

It may be that wc have been watching the creation of myths. 
Tlie theory of Mr. Reuben is far from easy to dispose of; and 
Mr. Wexley's variant has persuasive evidence in its favor. Per¬ 
haps one of them is true; but perhaps each is a myth. It is 
certain that those who sent the Rosenbergs to their death 
expressed a myth. It is unthinkable that anyone working with 
Greenglass' information alone gave the Russians the secret 
of "the bomb itself." If one studies the skills used by Mr. Irving 
Saypol and Mr, Roy Cohn in the course of prosecution, he 
will see at work the kind of myth-making of which the public 
at last got some revealing glimpses in the course of the Mc¬ 
Carthy hearings. Tliere is myth here, but the historian, though 
he may dispose of the case in a sentence, will have some dif¬ 
ficulty in determining how much. I may be a victim of another 
myth, whicli has obvious psychological advantages and is there¬ 
fore also subject to discount. This is the myth that while 
there was perhaps some espionage, there was also an unjust 
execution which was the great personal symbol of the follies 
of the cold war. 


IV 

The case of the Rosenbergs' co-defendant, Morton Sobell, 
which was at first subordinated to theirs, has now developed 
independent meaning. It rests on evidence of less credibility 
and force than that which convicted the Rosenbergs. It is evi- 
® Busch, Enemies of the State, 1954, p. 299. 
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dence, at most, of a much less serious offense, which hardly 
justifies a sentence twice as severe as that given to the confessed 
atomic spy, Greenglass. When the sentence is compared with 
the absence of any proceedings against another confessed 
atomic spy, Ruth Greenglass, it is still more striking. When 
the sentence of thirty years' imprisonment is carried out at 
Alcatraz, designed for intractable prisoners, and remote from 
Sobell’s family and lawyers, and when it is accompanied by an 
effort to make Sobell ‘"talk," the character of the proceedings 
casts further doubt on the responsibility of those who have 
been in charge of the Roscnberg-Sobell cases. 

The Sobell case is the outstanding example of the serious 
lasting effects of the spy scare. No one claims that Sobell was 
shown to have had anything to do with atomic espionage. Tlie 
perjured and unprosecuted Elitcher, on his own testimony 
another accomplice, gave the evidence on which the judge told 
the jury SobelFs conviction must depend. The evidence is 
questionable on a number of grounds, but at worst it connects 
Sobell with taking a '‘31; millimeter film can" to Julius Rosen¬ 
berg. In addition, Sobell in 1950 went openly to Mexico, and 
there for a time used other names. Many troubled people left 
the country at that time, and no one has contended that his trip 
alone would justify his conviction. If he had Fuchs' sentence 
of fourteen years, Sobell would be eligible for parole today. If 
our government has recaptured its sanity, it will at least see 
that he has his parole. That is a test of our recovery from our 
recent excitements. 

Both the books under discussion have first-rate examinations 
of the Sobell case. Whatever doubts one may have about the 
authors' treatments of Fuchs, Gold, and Greenglass, their books 
are in general accurate, careful, and persuasive in their discus¬ 
sion of the Rosenbergs' cases. They are equally good in their 
treatment of the Sobell case. If one must choose, Mr. Wexley's 
is the more dramatic. Together they should help us prepare at 
least to do what we can to right the existing wrong to Mr. 
Sobell, and in doing so to vindicate as far as possible our own 
intelligence, humanity, and courage. 
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